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In the United States District Court, in and for the 
Southern District of California, Central Di- 
vision. 

No. 1532-BH 

GUSTAVE L. GOLDSTEIN, as Trustee in Bank- 

ruptey of the Estate of Marvin Polakof, 
Plaintiff, 
vs. 


MARVIN POLAKOF, IVAN POLAKOF, JOHN 
DOE ONE, JOHN DOE TWO, JOHN DOE 
THREE, JOHN DOE FOUR, JANE DOE 
ONE, JANE DOE TWO, JANE DOE 
THREE, 

Defendants. 


COMPLAINT 


(To recover property under Bankruptcy Act, to set 
aside fraudulent conveyance and to quiet title.) 


Comes now the plaintiff and for cause of action 
against the defendants, and each of them, alleges: 


I 

That on or about the 5th day of December, 1940, 
in an action in the District Court of the United 
States for the Southern District of California, Cen- 
tral Division, entitled ‘‘In the Matter of Marvin 
Polakof, doing business as Ace Distributing Com- 
pany, No. 37541M, in Bankruptey’’, Marvin Polakof 
was duly adjudged a bankrupt. That thereafter, on 
ov about the 14th day of January 1941, plaintiff 
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herem, Gustave L. Goldstein, was elected and ap- 
pointed Trustee in Bankruptev for the Estate of 
Marvin Polakof, doing business as Ace Distributing 
Company, and that the said plaintiff is now the duly 
qualified and acting Trustee in Bankruptcy of the 
above entitled Estate. 
II 
That pnor to the commencement of this action, 
the above entitled Court made its Order authoriz- 
ing, permitting and directing plaintiff to institute 
suit herein. 
ia 
That jurisdiction of the above entitled court is 
conferred [2] thereupon by Section 67 and 70 re- 
spectively of the United States Bankruptey <Act, 
United States Code Title II, Chapter 7, Sections 107 
and 110 respectively. 
ay 
That at all times between the 30th day of Decem- 
ber, 1935 and the 6th day of December, 1940, the 
defendant, Marvin Polakof, was the owner and now 
is the owner of the property hereinafter described. 
That by reason of the order of the Court as afore- 
said, all of the right, title and interest of the said 
Marvin Polakof in and to the property hereinafter 
described, is now vested in the plaintiff as Trustee 
in bankruptey of the said Marvin Polakof and that 
the plaintiff at all times since on or about the 6th 
day of December, 1940, is the owner of the prop- 
erty described as that, certain property situated in 
the County of Los Angeles, State of California, 
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and bemg the Southwest 14 of Section 4, Town- 
ship One, South Range 10, West 8. B. B. & M, 
located in the County of Los Angeles. 


Vv 

That the defendants, and each of them, assert 
and claim an Hstate or interest therein adverse 
to the plaintiff. 

VI 

That the claims of the defendants, and each of 
them, are without any right, whatsoever and the 
defendants and each of them have no Estate, right, 
title or interest whatsoever in the said land or prem- 
ises or any part thereof. 


VII 

That, plaintiff is at the present time unaware of 
the true names of the defendants sued herein by 
the fictitious names of John Doe One, John Doe 
Two, John Doe Three, John Doe Four, Jane Doe 
One, Jane Doe Two, Jane Doe Three and prays 
leave of Court to amend this complaint by inserting 
their true names in leu of said fictitious names, as 
aforesaid, when same are ascertained. [3] 


For a second, separate and distinct cause of ac- 
tion, plaintiff alleges: 
I 
Plaintiff repeats and realleges each and every 
allegation contained in Paragraphs I, TI and VI 
of the first cause of action and incorporates same 
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here by reference thereto as if same were fully 
repeated herein. 
IJ 
That, on or about the 30th day of December, 1935, 
the defendant Marvin Polakof purchased from one 
R. E. Allen, fee, interest and title to that certain 
real property situated in Los Angeles County, State 
of California and deseribed as: 
“S. W. Y4 of Section 4, Township One, South 
Range 10, West S. B. B. & M., located in the 
County of Los Angeles.’’ 


That thereafter, Marvin Polakof held the said 
property and fee, interest and title thereto until 
on or about, the 24th day of April, 1939. That on 
or about the 24th day of April, 1939, as aforesaid, 
the said Marvin Polakof did make, execute and 
deliver to defendant, Ivan Polakof, a Quit Claim 
Deed to the aforesaid property and that the said 
Deed was recorded in the Office of the County Re- 
corder of the County of Los Angeles, on or about 
the said 24th day of April, 1939. That on the 24th 
day of April, 1989 and prior thereto, Marvin Pol- 
akof represented and held himself out to be the 
owner of the aforesaid property and that credit 
was extended to Marvin Polakof by certain of his 
creditors, upon the representation, and in reliance 
upon the fact, that the aforesaid property was in 
fact owned by Marvin Polakof. 
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Ol 

That the aforesaid Deed, conveyance and trans- 
fer from Marvin Polakof, as aforesaid, to Ivan 
Polakof, was given, made and executed without 
value or consideration and that Ivan Polakof did 
not at any time give or pay or deliver to Marvin 
Polakof any consideration, [4] money or value 
whatever for the aforesaid Deed. That, Marvin Pol- 
akof, Ivan Polakof, John Doe One, John Doe Two, 
John Doe Three, John Doe Four, Jane Doe One, 
Jane Doe Two and Jane Doe Three, on or about 
the 24th day of April, 1939, agreed and conspired 
with each other to transfer title to the aforesaid 
property from Marvin Polakof to Ivan Polakof 
with the intent, purpose and design to hinder, delay 
and defraud the creditors of Marvin Polakof and 
to conceal the right, title and interest of Marvin 
Polakof in and to the property as aforesaid, from 
the creditors of the said Marvin Polakof. 


IV 
That the plaintiff, as Trustee in bankruptcy, 1s 
the legal representative of the creditors of Marvin 
Polakof, bankrupt, and that the creditors of Marvin 
Polakof, bankrupt, who have filed claims in the 
aforesaid bankruptcy proceeding, were existing 
ereditors on and before the 24th day of April, 1939. 


Vv 
That at the time of the filing of the aforesaid 
involuntary petition in bankruptcy, the said Marvin 
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Polakof was the owner and entitled to immediate 
possession of the property as aforesaid and that the 
plaintiff herem as Trustee in bankruptcy is now 
the owner and entitled to immediate possession of 
the property as aforesaid and that the property is 
part, parcel and an asset, of the Estate of Marvin 
Polakof, Bankrupt. 


Wherefore, plaintiff prays for judgment against 
the defendants and each of them as follows: 

1. That the Court make its order adjudging and 
decreeing that legal title to the aforesaid property 
be in the plaintiff and that the defendants, and each 
of them, have no right, title or interest in and to 
the property as aforesaid. 

2. That the conveyance and Deed from Marvin 
Polakof to Ivan Polakof coneerning and affecting 
the title to the property deseribed in the complaint 
be set aside, vacated and ordered to [5] be null and 
void and of no foree or effect. 

3. For an Order of the court giving and grant- 
nig to the plaintiff immediate possession of the prop- 
erty deseribed in the complaint. 

4. For such other and further relief as to the 
Court may seem meet and just mm the premises. 

MAURICE J. HINDIN & JEROME ERLICH 

By MAURICE J. HINAN 
Attorneys for Plaintiff 


(Endorsed): (Verified by Gustave L. Goldstein 
on May 18, 1941) 


[Endorsed]: Filed May 13, 1941. [6] 
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[Title of District Court, and Cause. ] 
ANSWER 


Comes now the defendant, Marvin Polakof, and 
answering for himself alone, admits, denies and al- 
leges as follows: 

First Defense 


A 
The complaint fails to state a claim against the 
defendant upon which relief can be granted. 


ih, 
Defendant admits all the allegations contained in 
Paragraph I of plaintiff’s First Cause of Action. 


IO, 

Defendant alleges that he is without knowledge 
or belief sufficient to form a belief as to the truth of 
the allegations contained in Paragraphs ITI and UT 
of plaintiff’s First Cause of Action; defendant gen- 
erally and specifically denies each and every allega- 
tion contained in Paragraphs IV, V and VI of 
plaintiff’s First Cause of Action. 


Second Defense 
dL. 
The complaint fails to state a claim against the 
defendant upon which relief can be granted. 


I. 
In the Second Cause of Action, the defendant ad- 
mits the [7] allegations contained in the incorpora- 
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tion of Paragraph I of the first cause of action; 
alleges that he is without, knowledge or belief suf- 
ficient to form a belief as to the truth of the re- 
maining allegations contained in the incorporation 
of Paragraph II of the first cause of action; denies, 
generally and specifically, each and every allegation 
eontained in the incorporation of Paragraph VI 
of Plaintiff’s first cause of action. 


JT, 

Answering Paragraph II of plaintiff’s Second 
Cause of Action, this defendant admits that on or 
about the 30th day of December, 1935, he purchased 
from one R. E. Allen, fee, interest and title to that 
certain real property situated in Los Angeles 
County, State of California, and described as: 

S. W. 14 of Section 4, Township 1, South 
Range 10, West, S. B. B. & M., located in the 
County of Los Angeles 


this defendant alleges that on or about the 26th day 
of August, 1937, that he made, executed and deliv- 
ered to one Ivan Polakof, a quitclaim deed to the 
aforesaid property; this defendant denies, gener- 
ally and specifically, all the remaining allegations 
contained in Paragraph IT of plaintiff’s Second 
Cause of Action not heretofore denied or admitted. 


IV. 
Defendant, generally and specifically, denies each 
and every allegation contained in Paragraphs ITI 
and V of plaintiff’s Second Cause of Action. 
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V. 

Defendant alleges that he is without knowledge or 
belief sufficient to form a belief as to the truth of 
the allegations contained in Paragraph IV_ of 
plaintiff’s Second Cause of Action. 


Wherefore: Defendant, prays that plaintiff take 
nothing by his complaint herein, and that defend- 
ant recover his costs herein incurred. 

JOSEPH J. COGEN 
Attorney for defendant—Marvin Polakof, 
609 Garfield Bldg., Los Angeles, Cal. 

(Endorsed): Verified by Marvin Polakof Jun. 

5, 1941 


[Endorsed]: Filed Jun. 13, 1941. [8] 


[Title of District Court and Cause. ] 
STIPULATION 
(Amendment of Complaint) 


It is hereby stipulated by and between the plain- 
tiff herein and the defendants, Marvin Polakof and 
Ivan Polakof, by and through their respective coun- 
sel of record, that the plaintiff’s complaint mav be: 
amended as follows: 

By the addition thereto of the following para- 
graph VI. in the Second Cause of Action, as fol- 
lows: 
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van 

“That on or about the aforesaid 24th day of 
April, 1989 and continuing to date hereof, the said 
Marvin Polakof was insolvent and was without suf- 
ficient funds or property, other than the property 
referred to herein, sufficient to pay his ereditors 
the sums due to them.”’ 

It is further stipulated that the foregoing para- 
eraph when added to the complaint on file herein 
may be deemed to be denied by the answer of the 
defendants and each of them. 


Dated this 2nd day of October, 1941. 
MAURICE J. HINDIN & JEROME ERLICH 
By MAURICE J. HINDIN 
Attorneys for Plaintiff 


JOSEPH J. COGEN 
Attorney for Defendants. 


[Endorsed]: Filed Oct. 4, 1941. [12] 


[Title of District Court and Cause. ] 


AMENDED ANSWER OF IVAN POLAKOF. 


Comes now the defendant, Ivan Polakof, and 
answering for himself, alone, admits, denies and al- 
leges as follows: 


First Defense 
if 


The complaint, fails to state a claim against the 
defendant upon which relief can be granted. 
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iG 
Defendant admits all the allegations contained 
in paragraph I of Plaintiff’s First Cause of Action. 


ITT. 

Defendant alleges that he is without knowledge 
or behef sufficient to form a behef as to the truth 
of the allegations contained in Paragraphs If and 
ITI of plaintiff’s First Cause of Action; defendant, 
generally and specifically, denies each and every 
allegation contained in Paragraphs IV, V and VI 
of plaintiff’s First Cause of Action. 


Second Defense 
il, 
The complaint fails to state a claim against the 
defendant upon which relief can be granted. 


uO 

In the Second Cause of Action, the defendant 
admits the allegations contained in the mcorpora- 
tion of Paragraph I of the First, Cause of Action; 
alleges that he is without knowledge or belief suf- 
[13] 
ficient to form a belief as to the truth of the re- 
maining allegations contained in the incorporation 
of Paragraph II of the First Cause of Action; de- 
nies, generally and specifically, each and every al- 
legation contained in the incorporation of Para- 

eraph VI of plaintiff’s First Cause of Action. 


i. | 
Answering Paragraph II of plaintiff’s Second 
Cause of Action, this defendant, alleges that on or 
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about the 26th day of August, 1937, a quit claim 
deed was made, executed and delivered to this de- 
fendant by one Marvin Polakof; that the aforesaid 
quit claim deed described that, certain real prop- 
erty situated in Los Angeles County, State of Cal- 
ifornia, and deseribed as: 
S. W. 14 of Seetion 4, Township 1, South 
Range 10, West 8. B. B. & M. loeated in the 
County of Los Angeles. 


That the aforesaid quit, claim deed was not re- 
eorded by this defendant until on or about the 24th 
day of April, 1939; that this defendant, denies, 
generally and specifically, all the remaining alle- 
gations contained in said Paragraph IT of plain- 
tiff’s Second Cause of Action. 


IV. 
Defendant denies, generally and specifically, each 
and every allegation, contained in Paragraphs IIL 
and V of plaintiff’s Second Cause of Action. 


V. 

Defendant alleges that he is without knowledge 
or belief sufficient to form a belief as to the truth 
of the allegations contained in Paragraph TV of 
plaintiff’s Second Cause of Action. 


For a separate and affirmative defense to plain- 
tiff’s complaint on file herein, this answering de- 
fendant, alleges: 
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hat om they... Gey. of eee , 1940, the Acampo 
Winery, a creditor of Marvin Polakof, and Marvin 
Polakof, one of the defendants in the above entitled 
action, entered into an agreement [14] wherein and 
whereby they agreed that the entire amount due to 
said ereditor by said defendant, Marvin Polakof, 
would be the sum of $6000.00, payable at the rate 
of $500.00 per month, provided said indebtedness 
was guaranteed by one Percy Barker, also known 
as Perey Berkofsky; that said indebtedness was so 
guaranteed and that in furtherance thereof, twelve 
separate trade acceptances of $500.00 each were 
executed by said defendant, Marvin Polakof, and 
payment thereof was guaranteed by Percy Barker, 
also known as Perey Berkofsky. That from and 
after the ...... day, 01 , 1940, the said Acampo 
Winery received the sum of $2000.00; that said 
Acampo Winery have and still have in their pos- 
session eight of the aforesaid trade acceptances i 
the sum of $500.00 each executed by said defend- 
ant, Marvin Polakof, and guaranteed by Perey 
Barker, also known as Perey Berkofsky. That as 
a result of the execution of said agreement, this 
answering defendant was induced to influence the 
said defendant, Marvin Polakof, to take said Perey 
Barker, also known as Perey Berkofsky into the 
business of said defendant, Marvin Polakof, and 
that said answering defendant, Ivan Polakof, was 
induced to change his entire position with respect 
to the defendant, Marvin Polakof. 
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That all said acts and agreements were per- 
formed with the full knowledge, consent and acqui- 
escence of said Acampo Winery, after a full dis- 
closure to said Acampo Winery concerning the 
transfer of the aforementioned real property and 
discussion of other transactions involving certain 
excess charges by the said Winery, and that as a 
result thereof and in reliance on the acceptance of 
the aforesaid trade acceptances and guarantee, this 
answering defendant was induced to change his 
position. 

JOU, 

That the Trustee in Bankruptey, the plaintiff in 
the above entitled action, has no greater rights than 
the aforesaid Acampo [15] Winery. That, the Acam- 
po Winery ought not to be admitted to say that 
they are existing creditor who were defrauded by 
the aforesaid conveyance between Marvin Polakof 
and Ivan Polakof, for the reason that. the afore- 
said allegations contained in this separate defense 
constitutes an estoppel against said ereditor. 


For a separate, affirmative and second defense 
to plaintiff’s complaint, on file herein, this answer- 
ing defendant alleges: 


ite 
That the apparent net value of the aforesaid 
property at the time of the aforesaid conveyance 
did not exceed the sum of $1500.00 over and above 
all encumbrances then existing, allowing for im- 
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provements since erected, and paid for by this 
answering defendant, Ivan Polakof, the transferee. 
That the unpaid claims of the existing creditors, 
who claim to have been defrauded, hindered and de- 
layed by the aforesaid acts of the defendant, Mar- 
vin Polakof, in no case exceeds the sum of $1105.00. 
That the Trustee in Bankruptcy, the plaintiff in 
the above entitled action, has no greater rights than 
the aforesaid creditors. 


For a separate, affirmative and third defense to 
plaintiff’s complaint on file herein, this answering 
defendant alleges: 


ie 

That, in purchasing the aforesaid property, mak- 
ing repairs and constructing improvements, this 
answering defendant has paid in a sum of monies in 
excess of $3000.00. That all the aforesaid payments 
for repairs and constructions were made by this 
defendant on the property which at all times he 
considers his own. That, this defendant should have 
a preferred lien on the aforesaid property or a 
trust impressed upon it to the extent of all monies 
paid by him for the purchase thereof, for the pay- 
ment of encumbrances, for the making or repairs 
and for constructing of improvements erected 
thereon. 


Wherefore: This answering defendant prays: 
[16] 
1. That plaintiff take nothing by his complaint; 
or 
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2. That the Court should find that this defend- 
ant should have a hen on the aforesaid property 
to the extent of the monies advanced by lim for 
the purchase of the aforesaid property, for the 
making of repairs, for the payment of encum- 
branees, for the construction of improvements erected 
on the aforesaid property; or 

3. hat a trust be impressed upon the aforesaid 
property for the monies advanced by this defend- 
ant for the purchase of the aforesaid property, for 
the making of repairs and for constructing of 1m- 
provements erected thereon, and for the payment 
of encumbrances ; 

4, That in the event the Court should find this 
defendant has received property fraudulently con- 
veyed, this Comt should not award a judgment in 
excess of the amount remaining unpaid to any cred- 
itors who existed at the time of the transfer; 

5. For costs incurred herein; and 

6. For such other and further rehef as the Court 
may deem just. 

JOSH PH "COGN 
Attorney for Defendant— 
Ivan Polakof [17] 


State of California, 
County of Los Angeles—ss. 

Tvan Polakof, being by me first duly sworn, de- 
poses and says: That he is the answering defendant 
in the above entitled matter; that he has read the 
foregoing Amended Answer and knows the contents 
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thereof; and that the same is true of hs own 
knowledge, except as to the matters which are there- 
in stated upon information or belief, and as to those 
matters that he believes it to be true. 

IVAN POLAKOF 


Subseribed and sworn to before me this 13th day 
of October, 1941 

VICTOR S. COGEN (Seal) 

Notary Public in and for said County and State. 


[Endorsed]: Filed Oct. 14, 1941. [18] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW. 


The above entitled cause came on regularly for 
trial on the 14th day of October, 1941, before the 
Honorable Ben Harrison, Judge of the United 
States District Court, in and for the Southern Dis- 
trict of California, sitting without a jury, a jury 
having been expressly waived; Maurice Hindin and 
Jerome Ehrlich, appearing as counsel for the plain- 
tiff, and Victor S. Cogen appearing as counsel for 
the defendant, Marvin Polakof, and Joseph J. 
Cogen appearing as counsel for the defendant, Ivan 
Polakof, and the Court having heard the testumony 
and having examined the proofs offered by the re- 
spective parties, and the cause having been sub- 
mitted to the Court for the decision, and the Court 
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being fully advised in the premises, the following 
findings of fact and conclusions of law constituting 
the decision of the Court in said action are here- 
by made. 
Findings of Fact 
First Cause of Action. 
I. 

That each and all of the allegations set forth in 
Paragraphs I, IJ, and III of the First Cause of 
Action of plaintiff’s complaint are true. 


II. 
That each and all of the allegations set, forth in 
Paragraph [19] IV, VI, and VII of the First 
Cause of Action of plaintiff’s complaint are untrue. 


Halas 
That is is untrue that the defendant, Marvin 
Polakof, asserts a claim or interest adverse to the 
plaintiff. That it is true that the defendant, Ivan 
Polakof, asserts a claim and interest adverse to the 
plaintiff. 
ve 
That it is true that on December 30, 1935, and 
ever since said time, the defendant, Ivan Polakof, 
and no one else, was, has been and now is the sole 
owner of the real property hereinafter described 
as: ““S. W. 14 of Section 4, Township One, South 
Range 10, West S. B. B. & M., located in the County 
of Los Angeles, State of California.”’ 
That, it is true that the defendant, Marvin Pol- 
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akof, is not the owner of the said real property. 
That it is true that the plaintiff is not the owner of 
the said real property, and that, the plaintiff has no 
right to the possession of the said real property. 


Second Cause of Action. 


ik 
That each and all of the allegations contained in 
Paragraph I of the Second Cause of Action, rein- 
corporating Paragraphs I and II of the First 
Cause of Action, are true. 


II. 

That each and all of the allegations contained in 
Paragraphs I of the plaintiff’s First Cause of Ac- 
tion, reincorporating Paragraph VI of the First 
Cause of Action, is untrue. 


ee 

It, is true that on or about the 30th day of De- 
cember, 1935, the defendant, Marvin Polakof, be- 
came the record owner of a one-half interest in the 
aforesaid real property. That on or about May 165, 
1936, the defendant, Marvin Polakof, became the 
record owner [20] of all the interest in the prop- 
erty, subject to a deed of trust in the sum of One 
Thousand ($1000.00) Dollars. That on or about 
the 26th day of August, 1937, in Omaha, Nebraska, 
the said Marvin Polakof, did make, execute and 
deliver to the defendant, Ivan Polakof, a deed to 
the aforesaid real property and the said deed of 
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trust was recorded in the office of the County Re- 
corder of the County of Ios Angeles, State of Cal- 
iforma, on or about the 24th day of April, 1939. 


TY. 

It is true that on or about June 7, 1939, the de- 
fendant, Ivan Polakof, with his own funds, paid 
the One Thousand ($1000.00) Dollar deed of trust 
secured by the said real property. That on or about 
the 26th day of June, 1939, a reconvevance on the 
aforesaid One Thousand ($1000.00) Dollar deed of 
trust was recorded in the office of the County Re- 
eorder of the County of Los Angeles, State of Cal- 
ifornia. | 

Nie 

It is true that on or about the 30th day of Decem- 
ber, 1935, and ever since that time, the defendant, 
Ivan Polakof, has been and now is the sole owner 
of the aforesaid real property, and that, the defend- 
ant, Marvin Polakof, on December 30, 1935, and 
ever since that time, never had any and now has 
no right, title and interest in and to the aforesaid 
real property. 

Wil, 

It is true that the defendant, Marvin Polakof, 
never represented or hold himself out to be the 
owner of the aforesaid real property. It is true 
that none of the creditors of the said defendant, 
Marvin Polakof, ever extended to the defendant. 
Marvin Polakof, any credit or delivered any mer- 
chandise, services or personal property, relying on 
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the record ownership of the aforesaid real property 
by the defendant, Marvin Polakof. [21] 


Vail. 

It is true that monies paid for the purchase of 
the real property, payment of the One Thousand 
($1000.00) Dollars deed of trust, and monies ex- 
pended for repairs and upkeep of the real prop- 
erty was paid by the defendant, Ivan Polakof, from 
his own monies, and that no part of these monies 
were paid by the defendant, Marvin Polakof. 


WAC, 

It is true that, the defendants, Ivan Polakof and 
Marvin Polakof, did not on the 24th day of April, 
1939, or any dates prior thereof, or ever since that 
date agree and/or conspire with each other to trans- 
fer title to the aforesaid property from Marvin 
Polakof to Ivan Polakof with the intent and/or 
purpose and/or design to hinder and/or delay and/ 
or defraud the creditors of Marvin Polakof and/or 
to conceal the right and title and interest of Marvin 
Polakof in and to the aforesaid property from the 
creditors of the aforesaid Marvin Polakof. 


EX. 

It is true that no badges of fraud whatsoever 
were present or involved in the acquisition of the 
record ownership in the name of Marvin Polakof 
(who was holding it for the real owner, Ivan Pol- 
akof), or the transfer of the record ownership of 
the real property from Marvin Polakof to Ivan 
Polakof. 
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Xx. 

It is true that the plaintiff herein is not the owner 
of the aforesaid real property and is not entitled 
to the possession thereof, and that the said real 
property never was and now is not, a part and par- 
cel of the Estate of Marvin Polakof, Bankrupt. 


IE 

It is true that on or about the 26th day of August, 
1937, to and including April 30, 1939, the defend- 
ant, Marvin Polakof, was solvent, and that the gross 
amount of his assets exceeded the gross amount of 
Ins habilities. It 1s true that on August 26, 1937, 
[22] to and including April 30, 1939, the defend- 
ant, Marvin Polakof, had sufficient funds and/or 
property other than the aforesaid real property, 
sufficient to pay his then creditors any sums of 
monies due them. 


From the foregoing facts, the Court coneludes: 


Conclusions of Law 


And as conclusions of law from the foregoing 
facts, the Court finds: 

1. That the defendant, Ivan Polakof, was diu- 
ing all times mentioned in the complaint and now 
is the sole owner in fee simple and is entitled to 
the immediate possession of the veal property here- 
mbefore and in the complaint herein described. lo- 
eated in the County of Los Angeles, State of Cah- 
fornia, and more particularly described as: *‘S. W. 
YY of Section 4, Township One, South Range 10 
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West S. B. B. & M., located in the County of Los 
Angeles, State of California’’. 

2. That the plaintiff take nothing by reason of 
the complaint on file herein. 

3. That, the claims of the plaintiff, Gustave L. 
Goldstein, as Trustee in Bankruptcy of the Estate 
of Marvin Polakof, Bankrupt, and the defendant, 
Marvin Polakof, and all persons claiming under 
them are without any right whatsoever, and said 
plaintiff and the defendant, Marvin Polakof, have 
no right, title or interest in and to said property or 
in the possession of said property; that all persons 
claiming under them are hereby enjoined and de- 
barred from claiming or asserting any estate, right, 
title or interest in or claim or lien upon or pos- 
session of said real property, or any part thereof. 

4. That the defendant, Ivan Polakof, is entitled 
to have and recover from the plaintiff and from the 
defendant, Marvin Polakof, the defendant’s, Ivan 
Polakof, costs herein expended and taxed in the 
sum of $ 

Dated: This 31 day of Oct., 1941, at Los Angeles, 
Calif. 

BEN HARRISON 
Judge of the District Court. 


[Endorsed]: Filed Oct. 31, 1941. [23] 
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In the United States District Court, in and for the 
Southern District of California, Central Di- 
vision. 

No. 1532-BH 

GUSTAVE L. GOLDSTEIN, as Trustee in Bank- 

ruptcy, of the state of Marvin Polakof, 
Plaintiff, 
VS. 


MARVIN POLAKOF, IVAN POLAKOF, JOHN 
DOE ONE, JOHN DOE TWO, JOHN DOE 
THREE, JOHN DOE FOUR, JANE DOE 
ONE, JANE DOE TWO, JANE DOE 
THREE, 

Defendants. 


JUDGEMENT BY COURT AFTER TRIAL. 


The above entitled action, came on regularly for 
trial on the 14th day of October, 1941, before the 
Honorable Ben Harrison, Judge of the United 
States District Court, in and for the Southern Dis- 
trict of California, sitting without, a jury; Maurice 
Hindin and Jerome Ehrlich, appearing as counsel 
for the plaintiff, and Victor 8S. Cogen appearmeg 
as counsel for the defendant, Marvin Polakof, and 
Joseph J. Cogen appearing as counsel for the de- 
fendant, Ivan Polakof; and the action having been 
dismissed as to all the fictitious defendants desig- 
nated by the names of John Doe One, John Doe 
Two, John Doe Three, John Doe Four, Jane Doe 
One, Jane Doe Two, Jane Doe Three; and evidence, 
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both oral and documentary, having been introduced 
by the respective parties hereto, and the Court hay- 
ing heard the evidence and the arguments of coun- 
sel, and having fully considered the same, and hav- 
ing made its findings of facts and drawn its con- 
clusions of law; 

Now, therefore, it 1s ordered, adjudged and de 
creed: 

1. That the defendant, Ivan Polakof, was dur- 
ing all times mentionad in the complaint and now 
is the sole owner in fee simple and is entitled to 
the immediate possession of that certain real prop- 
erty situated in the County of Los Angeles, State 
of California, and more particularly described as: 
“S. W. 14 of Section 4, Township [25] One, South 
Range 10, West S. B. B. & M., located in the County 
of Los Angeles, State of California’’, referred to 
and described in the complaint of the plaintiff’s 
on file herein. 

2. That the plaintiff take nothing by reason of 
the complaint on file herein. 

3. That the claims of the plaintiff, Gustave L. 
Goldstein, as Trustee in Bankruptcy of the Estate 
of Marvin Polakof, Bankrupt, and the defendant, 
Marvin Polakof, and all persons who claim title 
under them in and to said real property, are without 
any right whatsoever; and that the said plaintiff, 
Gustave L. Goldstein, as Trustee in Bankruptey of 
the Estate of Marvin Polakof, Bankrupt, and the 
defendant, Marvin Polakof, during all times men- 
tioned herein never had and now have no right, 
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title, interest, claim or estate whatsoever in and to 
the said real property or any part thereof, and have 
no right to the possession of said real property. 
That the said plaintiff, Gustave L. Goldstein, as 
Trustee in Bankruptcy of the Estate of Marvin 
Polakof, Bankrupt, and the defendant, Marvin 
Polakof, and all persons claiming under them are 
hereby enjoined and debarred from claiming or 
asserting any estate, right, title or interest in or 
elaim or hen upon or possession of said real prop- 
erty, or any part thereof. 

4. That the said defendant, Ivan Polakof, have 
and recover from the plaintiff, Gustave L. Gold- 
stein, as ‘Trustee in Bankruptey of the Estate of 
Marvin Polakof, Bankrupt, and from the defendant, 
Marvin Polakof, the defendant’s, Ivan Polakof, 
costs herein expended and taxed in the sum of 
$28.60. 

Dated this 31 day of Oct., 1941, at Los Angeles, 
California. 

BEN HARRISON 
Judge of the District Court. 

[Endorsed]: Judgment entered Oct. 31, 1941. 

Docketed Oct. 31, 1941 

ipcaie ©, O. #7 Page 233 


[Endorsed]: Filed Oct. 31, 1941. [26] 
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[Title of District, Court and Cause. ] 
NOTICE OF APPEAL 


To Defendants Marvin Polakof and Ivan Polakof, 
and to their respective attorneys, Victor SB. 
Cogen Esq. and Joseph J. Cogen Esq. : 


Please take notice that the plaintiff hereby ap- 
peals to the United States Cireuit Court of Appeals 
for the Ninth Circuit from the judgment which was 
entered in this case on October 31, 1941. 


Dated at Los Angeles, California, January 26, 
1942. 
MAURICE J. HINDIN & JEROME EHRLICH 
By JEROME L. EHRLICH 
Attorneys for Plaintiff 


(Endorsed): Filed Jan. 29, 1942. 


Copies mailed to Attys. for Defts. E. L. S. Ree’d 
copy 1/29/42 JOSEPH J. COGEN. [28] 
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[Title of District Court and Cause.] 
REPORTER’S TRANSCRIPT 
OF 
TESTIMONY AND PROCEEDINGS 
ON TRIAL, 


Appearances : 
Maurice J. Hindin, Esq. and 
Jerome Ehrlich, Esq. 
Hor Plaintiff. 
Joseph J. Cogen, Esq., and 
Victor Cogen, Esq. 
For Defendants. 


rs 


Los Angeles, California, Tuesday, October 14, 1941, 
10 A. M. 

The Clerk: No. 1532 Civil, Gustave L. Goldstein, 
trustee, vs. Marvin Polakof and others. 

Mr. Hindin: Ready for the plaintiff. 

The Court: Proceed. 

Mr. Hindin: Has your Honor become familiar 
with 

The Court: Yes. I don’t care for an opening 
statement. I have read the pre-trial statements and 
-I understand the issues. 

My. Hindin: Very well. I desire to call Mr. 
Marvin Polakof as an adverse party. 
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called as a witness on behalf of Plaintiff, being 
first duly sworn, testified as follows: 

The Clerk: State your name, please. 

The Witness: Marvin Polakof. 


Direct Examination 

Q. By Mr. Hindin: Are you the same and iden- 
tical person who is the bankrupt in the action en- 
titled in the Matter of Marvin Polakof, Bankrupt, 
No. 37541, in the District Court of the United 
States ? A. Iam. 

Q. You are? [2*] A. Yes. 

Q. Now, Mr. Polakof, calling your attention to 
the 30th day of December, 1935, did you have ocea- 
sion to purchase a piece of real estate from one 
R. E. Allen? 

A. As TI recall, that property was purchased in 
my name. I didn’t purchase the property. 

Q. You didn’t purchase the property? 

A. No, sir. 

@. It was purchased in your name? 

gay, ene ig taeda, 

Q. I show you 

The Court: Is it a certified copy? 

Mr. Hindin: Yes, a certified copy. 

The Court: It isn’t necessary to have it identi- 
fied, is it, counsel ? 

Mr. Joseph Cogen: No. 


*Page numbering appearing at top of page of original Transcript 
of Record. 


Marvin Polakof et al. 31 


(Testimony of Marvin Polakof.) 

Mr. Hindin: J offer it in evidence as Plaintiff’s 
first in order. 

The Clerk: Plaintiff’s Exhibit 1. 


Plaintiff’s exhibit 1 is a Deed from R. E. 
Allen, as Trustee in Bankruptcy of Realty 
Mortgage Corporation to A. Fratkin and Mar- 
vin Polakof, dated October 30, 1935, covering 
the property involved in this action. 'The deed 
recites a consideration of $2,625.00 and was 
recorded in the office of the Recorder of Los 
Angeles County on January 4, 1936. 


Q. by Mr. Hindin: Now, at that time you pur- 
chased this property jointly with one A. Fratkin? 
Mr. Joseph Cogen: Just a minute 

A. I didn’t purchase the property. 

My. Joseph Cogen: I object to that on the ground 
that it is assuming facts not in evidence. The wit- 
ness has stated that the property was purchased 
in his name, but he [8] did not purchase it. Counsel 
asked him, ‘‘When did you purchase the property?” 
We want to make that distinction here, because the 
contention is that Mr. Marvin Polakof did not own 
the property. 

The Court: You ean ask him when he acquired 
it under this deed. 

Q. By Mr. Hindin: When did you acquire the 
property under the deed? You were named as a 
erantee jointly with 
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(Testimony of Marvin Polakof.) 

The Court: Well, the instrument speaks for it- 
self, counsel. 

Mr. Hindin: I just want to identify the seeond 
instrument, which purports to be a deed from A. 
Fratkin to Marvin Polakof. 

The Court: <A certified copy? 

Mia. Hindin: A certified copy. 

The Court: Unless there is some objection it will 
be admitted. Let us not take any time proving certi- 
fied copies. 

Mr. Hindin: All right. 

The Clerk: Plaintiff’s Exhibit 2. 

Plaintiff’s exhibit 2 is a deed from A. Fratkin 
and Marvin Polakof, to Marvin Polakof, dated 
May 15, 1936, covering the same property. The 
dleed recites a consideration of $10.00, and was 
recorded on May 18, 19386. 

Q. By Mr. Hindin: Did you make a deed to 
one Ivan Polakof, which is dated—— 

The Court: Is there any dispute about that? 

Mr. Joseph Cogen: The execution? No, there is 
no doubt about the execution. 

Mr. Hindin: All right. We will offer this. [4] 

The Clerk: Plaintiff’s Exhibit 3. 


PLAINTIFE’S EXHIBIT 3 
QUITCLAIM DEED 


I, Marvin Polakof, of the County of Los An- 
geles, State of California, in consideration of the 
sum of Ten (10.) Dollars, to me in hand paid, the 
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(‘Testimony of Marvin Polakof.) 

receipt of which is hereby acknowledged, do hereby 
remise, release and forever quitclaim to Ivan Pola- 
kof, of the County of Los Angeles, State of Cali- 
fornia, all that real property situated in the County 
of Los Angeles, State of California, described as 
follows: 

“That portion of the southwest quarter of See- 
tion 4, Township I South, Range 10 West, 8.B.B. 
& M. in the County of Los Angeles, State of Cali- 
fornia, described as follows: 

Beginning at a point distant North 1 deg. 16’ 30” 
East 660 feet from the South line of said quarter 
section, and distant North 89 deg. 54’ 15” West 1340 
feet from the East line of said quarter section, as 
said lines are shown on a map of the Puente and 
Azusa Bridge Road, recorded in Book 3842, Page 6 
et seq. of the Deeds Records of said County, thence 
North 89 deg. 54’ 15” West, parallel with the South 
line of said quarter section 330 feet, thence North 
1 deg. 16’ 30” East parallel with the east line of said 
quarter section 660 feet; thence South 89 deg. 54’ 
15” East 330 feet; thence South 1 deg. 16’ 30” West 
660 feet to the point of begmning. 

Except therefrom a 30 foot strip along the North, 
South, East and West sides for street purposes to- 
gether with all and singular the tenements, heredita- 
nents and appurtenances thereunto belonging or in 
any wise appertaining, and the reversion and rever- 
sions, remainder and remainders, rents, issues and 


profits thereof. 
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(Testimony of Marvin Polakof.) 
To Have and to Hold to the said grantee, his 
heirs or assigns forever. 
Witness my hand this 26th day of August, 1937, 
MARVIN POLAKOF. 


State of Nebraska, 
County of Douglas—ss. 


On this 26th day of August, A. D. 1987, before 
me, C. O. Darner, a Notary Public in and for said 
County and State, personally appeared Marvin Po- 
lakof, known to me, (or proved to me on the oath 
Ones ), to be the person whose name is sub- 
scribed to the within instrument, and acknowledged 
to me that he executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
in this certificate first above written. 

[Notarial Seal] C. O. DARNER, 
Notary Public in and for said County and State. 

Commission expires May 18, 1941. 


#832—Copy of Original recorded at request of 
Grantee Apr. 24, 1939, 10:53 A. M. Copyist #37. 
Compared. Mame B. Beatty, County Recorder, By 
W. Whitney, Deputy. 

$1.00-5.P. 

Q. By Mr. Hindin: This property that is re- 
ferred to in these certified copies is what is known 
as the Baldwin Park property, is it not; that is, it 
is located in Baldwin Park? 
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(Testimony of Marvin Polakof.) 

A. That is right. 

Q. Ivan Polakof, the grantee under this last con- 
veyance, that is the conveyance which was last ad- 
mitted in evidence, is your brother, is he not? 

A. That is right. 

Q. What was the purchase price of this prop- 
erty ? 

The Court: You mean originally? 

Mr. Hindin: Yes. 

The Court: Well, doesn’t the deed speak the true 
consideration ? 

My. Hindin: I just want to know whether it 
does or not, your Honor. I think it is essential to 
establish that. 

The Court: Here is a statement by the trustee 
in bankruptey. I assume that the recitals in there 
would be accepted. 

My. Hindin: Very well. 

The Court: Is there any argument about that? 

Mr. Joseph Cogen: No, your Honor. 

Q. By Mr. Hindin: When this property was 
transferred by you to your brother what did you 
receive for it? 

A. J received a letter from my brother, that is, 
while [5] I was at Omaha, Nebraska, and in this 
letter he explained to me that since I was contem- 
plating marriage at that time and this property was 
actually his, that I should return it back to him. 
I was merely holding it for him as a matter of 
convenience, because at the time the property was 
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(Testimony of Marvin Polakof.) 
purchased it was actually lis property and he was 
making a trip east. 

Mr. Hindin: I move that be stricken as not re- 
sponsive to the question. 

The Court: Motion denied. It will all come out, 
anyhow. 

My. Hindin: All right. 

Q. Did you receive any money from him at all 
for this transfer ? 

A. In the letter was enclosed, I believe, a check 
for $10. 

Q. You received $10? A. That is nght. 

Q. For this property? 

A. I beg your pardon. I did not receive $10 for 
the property. In the letter was enclosed a check 
for $10. 

Q. And you executed then a deed to him? 

A. I did. 

Q. And in that deed the consideration expressed 
was $10, was it not? A. That is right. [6] 

The Court: The deed speaks for itself, counsel. 

Mr. Hindin: All right. 

Q. Do you know when this deed was recorded? 

The Court: Doesn’t the instrument speak for 
itself, counsel ? 

Mr. Hindin: Very well. The only point is that 
the date of recordation may become material in this 
case. 

The Court: If he knows when it was recorded? 
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(‘Testimony of Marvin Polakof.) 

Mr. Hindin: Yes. 

The Court: You may ask him that question. 

Mr. Hindin: You see, your Honor, 

The Court: No explanation is necessary. Go 
ahead with the evidenee, gentlemen. I have per- 
mitted it; if he knows. 

Q. By Mr. Hindin: Do you know why the deed 
was withheld from recording between the date that 


appears on the face of it and the date that it was 
ultimately recorded ? A. No, I don’t. 

Q. At the date of the transfer what was the 
reasonable market value of that property ? 

A. I don’t reeall. 

Q. Do you recall giving testimony in an exaini- 
nation before Referee Dickson on the 6th day of 
March, 1941? 

A. I gave testimony before Referee Dickson at 
that time. 

Q. Do you recall that you were questioned con- 
cerning [7] the value of that property? 

A. Yes, I was. 

Q. Now, let me read to you a question that was 
put to you at that tine: 

“Q. What was the value of the property at 
that time? 

“A At that time? Oh, between $1500 and 
$2500. ”’ 


Do you recall giving that testimony? 
A. I reeall giving that testimony. 
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(‘Testimony of Marvin Polakof.) 

Q. What? 

A. I believe I gave that testimony. 

Q. Does that refresh your recollection as to the 
value of that property at the time of the transfer? 

A. Yes. It does now. 

Q. Did you receive any other property or money 
or thing of value, other than the $10, for making 
this deed ? A. Will you repeat the question? 

Mr. Hindin: Repeat the question, Mr. Reporter. 

(Question read by reporter.) 


A. I did not receive $10 for making this deed. 

Q. Did you receive $10 at or about that time? 

A. That is right. 

Q. With the letter that requested you to make 
the deed? 

A. That is right. I tried to explain to you that 
I was getting married. 

Q. Did you receive any other property or money? 

A. No, sir. [8] 

Q. That was all you received? A. Yes. 

Q. Do you now know what the reasonable value 
of that property was about the 24th day of April, 
1939? 

A. Well, as you refresh my memory, between 
fifteen hundred and twenty-five hundred. 

Mr. Hindin: That is all. 

Mr. Joseph Cogen: No questions. 

The Court: Call your next witness. 

Mr. Hindin: Is the representative of the Acampo 
Winery here? Will you take the stand, please? [9] 
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H. ff, GRAEBER, 
called as a witness on behalf of plaintiff, being first 
duly sworn, testified as follows: 
The Clerk: Will you state your name, please? 
The Witness: H. It. Graeber. 


Direct Examiation 

Q. By Mr. Hindin: Mr. Graeber, what is your 
position or occupation ? 

A. Iam the office manager and assistant secre- 
tary of the Acampo Winery and Distillers. 

@. That is a corporation, is it not? 

A. Yes, sir. 

Q. On or about the 24th day of April, 1939, was 
Marvin Polakof indebted to the Acampo Winery ? 

Mr. Joseph Cogen: We object to that, your 
Honor, on the evound that there is no showing as 
yet that there has been any transfer made in fraud 
of creditors. We feel that should be first presented 
to the court. before he establishes any indebtedness. 

The Court: The point in my mind is this: What 
difference does it make in 1939? The deed was ex- 
ecuted in 1937. 

Mr. Hindin: But the evidence, as appears from 
the face of it, shows there was no recordation of 
that instrument until 1939. And as to existing cred- 
itors, without notice of this deed, they are not 
charged with any knowledge of the transfer be- 
tween the parties until [10] 

The Court: You may proceed. Answer the ques- 


tion. 
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(Testimony of H. E. Graeber.) 

A. Yes, sir. It was indebted to Acampo Winery. 

Q. By Mr. Hindin: Do you have the books of 
the Acampo Winery with you at this time, or copies 
of them? 

A. I haven’t got the books. I have a copy of the 
—or not a copy, but the original accounts accept- 
able and trade acceptances receivable showing the 
accounts of the Ace Distributing Company. 

Q. Is that a book of original entry ? 

A. No, sir. That is the individual account record. 

The Court: Were those records kept by your 
company in the ordinary course of business? 

A. Yes, sir. 

The Court: Very well. 

Q. By Mr. Hindin: Will you tell us, on the 24th 
day of April, 1939, what amount was due and owing 
from Marvin Polakof to the Acampo Winery? 

Mr. Joseph Cogen: If the court please, in order 
that we may not be continuously making objections, 
may it be understood that we object and except to 
all of the answers of the witness to anything that 
occurred to show the indebtedness on April 24, 19397 

The Court: As you make your objections I will 
rule on them. Objection overruled. 

A. $9,388.29, approximately. 

Q. By My. Hindin: How much? [11] 

A. $9,388.29, approximately. That is, as of April 
30th. The way these books are kept the balances are 
run down at the end of the month, but that would 
be substantially the same on April 24th. 
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(Testimony of H. E. Graeber.) 

Q. Substantially the same? A. Yes. 

Q. Let me ask you this: Your concern is the 
same and identical company which has filed a claim 
in bankruptey in the matter of the estate of Marvin 
Polakof, doing business as Ace Distributing Com- 
pany ? “. “Ges, sif. 

My. Hindin: At this time, your Honor, we will 
offer, by reference, the claims. 

The Court: Can’t you gentlemen stipulate a claim 
was filed, without the necessity of encumbering the 
record ? 

Mr. Joseph Cogen: Your Honor, in this matter 
I represent the defendant Ivan Polakof. He was not 
a party to the bankruptcy proceedings. I don’t want 
to encumber the record, yet I want to ask for proof 
of everything in the claim, because I want to sub- 
stantially cross-examine the witness on the matter. 

The Court: All right. The claim may be intro- 
duced by reference. 

Mr. Hindin: Thank you, your Honor. If it has 
been offered in evidence and received in evidence 
there is no necessity then, I take it, to go into the 
question. [12] 

The Court: He has answered the question. He 
said he owed ninety-three hundred and some odd 
dollars. 

Mr. Hindin: I am just inquiring whether your 
Honor wanted further testimony regarding the in- 
debtedness as of the time of the bankruptey. 

aie Court: No. 
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Mr. Hindin: That is all, then. 

The Court: Do you have any financial statements 
from these people? 

A. I haven’t them with me, your Honor. 

The Court: Do you have any? 

A. Yes; I think they are in the hands of our 
attorney. 

The Court: Where are they now? 

A. I imagine they are in Mr. Walther’s office, 
in Los Angeles, here. 

The Court: Are they going to be produced, gen- 
tlemen ? 

Mr. Hindin: No; I don’t believe so. 

The Court: Well, the court wants them. Let us 
find out if there has been any representations made 
as to the ownership of this property. 

My. Hindin: Very well, vouwr Honor. We will 
attempt to produce them. 

The Court: They belong to your company, don’t 
they ? 

The Witness: Yes, if they exist. 

The Court: All right. I am going to direct you 
to obtain them and return here to court with them. 

[13] 

Myr. Hindin: I understand Mr. Walther will be 
a witness here, also, during the day. 

The Court: I don’t care how vou produce then. 
But here is a $9300 claim and I want to find out if 
there has been any representations made as to the 
ownership of this property. 
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Mr. Hindin: Very well. That is all. Cross- 
examine. 

Cross Examination 

Q. By Mr. Joseph Cogen: How inuch was due 
your company in August. 1927; August 25th? 

A. In August of 1937? I assume vou mean at the 
end of August, approximately? $4,175.33. 

Q. $4,175.33? A. $4,175.33. 

Q. Are vou able to tell us how much merchandise 
was purchased from your concern from August 26, 
1937, to April 24. 1939? 

A. Yes: I would be in a position to tell you. but 
I would almost have to have an adding machine, 
I believe. From August until how far? 

Q. Can you add it up now? 

A. For how long do vou want that? For whai 
period did vou say vou wanied that? 

Q. From October 26. 1937. up to and including 
the 24th day of April. 1939. 

A. Well. that would be rather difficult to do here 
[14] without some paper or something io figure it. 
The Court: Are there a lot of transactions? 
Mr. Joseph Cogen: Quite a bit, veur Honor. 

The Court: I am not going to take the time to 
add them up in court. counsel. 

Mr. Joseph Cogen: The idea is thi 
That there were continuous business transactions 
between these parties: and in the last analysis there 
couldn't have been any intent to deprive them of 


any assets. 


vour Honor: 


v2) 
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The Court: Why don’t you ask him generally 
what it would average? Run through a month or 
two. 

Mr. Joseph Cogen: That would be fine, your 
Honor. 

The Court: Take a month or two and find out 
what was the average amount of transactions. That 
will bring it out. : 

Q. By Mr. Joseph Cogen: What was the av- 
erage amount of business you did with the Ace 
Distributing Company during that period of time, 
per month? 

A. Oh, I would say approximately $5,000 a 
month. 

The Court: How much? 

A. $5,000. They purchased approximately $5,000 
worth; three or four lots of wine a month. 

The Court: And how much were the approximate 
payments during that time? 

A. Oh, the payments would be about the same. 

The Court: Just slipping a little bit behind each 
month, [15] over a period of years? 

A. Well, it is hard to tell whether or not the 
payments were made on the basis of trade aecept- 
ances. The trade acceptances were not always due 
on the day they were made. But I would say the 
payments were a little bit less. I wouldn’t say from 
1937 they were continually less, but towards the 
end they were continually less. 
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Mr. Joseph Cogen: I didn’t get the last answer. 

A. I wouldn’t say the payments were less from 
1937 on, until the end of the purchases—toward the 
end. 

The Court: Was there ever a period of time 
When they did not owe you any money ?. 

A. I don’t think so. Not since 1935, when we 
started doing business. 

Q. By Mr. Joseph Cogen: How long after April 
24, 1939, did they continue doing business with you? 

A. How long after that? 

Q. Yes. 

A. The last purchase charged to the Ace Dis- 
tributing Company on our books was on June 30th. 

The Court: 1939? 

A. June, 1940. 

The Court: Have they paid vou any money be- 
tween 1939 and 1940? A. Oh, yes. [16] 

The Court: In other words, they continued in 
their regular course of business up until about that 
time, when they started getting behind in large 


amounts ? me Yas, Sut 
@. By Mr. Joseph Cogen: Do you have your 
Trade Acceptance record here? A. Yes, I do. 


Q. How much is the average price that they 
paid for wine that they purchased from your or- 
ganization ? 

A. Well, that varied considerably. 

Q. Before vou answer that question, you may 
include all the government taxes in the price. 
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A. That is a pretty hard question to answer 
over such a long period of time, on account of the 
fluctuation in wine prices, but I would say, includ- 
ing the tax, 50 cents, 55 cents, something like that. 

Q. How much? 

A. I am just guessing. It is an awfully hard 
estimate, over that period of time. 

The Court: We don’t want you to guess. If you 
don’t know, say so. 

A. It couldn’t be determined without putting the 
figures down. 

Q. By Mr. Joseph Cogen: Would you say it 
would not exceed 60 cents a gallon? 


A. No, I wouldn’t want to say that. [17] 

Q. Was it as much as a dollar a gallon? 

A. No. 

Q. It wasn’t? A. No. 

Q. What type of wine did you ordinarily sell 
them 


A. Sweet wine, from 14 to 21 per cent, mostly. 

Q. How did you sell it to them, im tank cars 
or barrels? 

A. The biggest volume we did went in tank cars; 
some in barrels. 

Q. At the time of the bankruptcy were there any 
bills remaining unpaid for merchandise which you 
sold them on or before the 24th day of April, 1939? 

A. What was that question again, please? 

Mr. Joseph Cogen: Will you read the question? 

(Question read by reporter.) 
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A. On the day of the bankruptcy? Was that 
April 24th ? 

Q. The date of bankruptcy was December 4, 
1930. 

The Court: What? 

Mr. Joseph Cogen: December 4, 1940. I am sorry. 

A. No. That is another question I couldn’t an- 
swer without first analyzing this account. 

firesCourt: Canyou do that? 

A. It will take me just a minute. 

The Court: Won’t the claim show it, gentlemen ? 

Mr. Joseph Cogen: I think it will. I want to 
show that 

The Court: What does the claim itself show, 
gentlemen? [18] 

Mr. Joseph Cogen: Your Honor, there are two 
claims filed in bankruptcy; one known as Exhibit 
A, meluding invoices, and one known as_ Exhibit 
A revised. Exhibit A contains no invoices unpaid 
prior to December 1, 1939. It contains $11,000 worth 
of purchases from December to May, 1940. It con- 
tains credits and adjustments of some $3,385.30, 
with no date set—I presume it is on the basis of 
payments since these bills came in—leaving a_bal- 
ance of $8,000. This is Exhibit A revised. 

The Court. Is the revised claim any different? 

Mr. Joseph Cogen: Yes, it is, your Honor. 

The Court: Does it show— 

Mr. Joseph Cogen: The revised claims show 
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three invoices, dated preceding April 24, 1939, which 
remain unpaid. 

Mz. Hindin: The record speaks for itself. They 
have been offered. 

The Court: Only one claim was offered. Which 
one was offered? 

Mr. Hindin: They are both combined, your 
Honor. 

The Court: They are combined? 

My. Hindin: Yes. One is just supplemental to 
the other. 

The Court: What have you to say to that? 

Mr. Joseph Cogen: I think the revised one was 
filed supplementary to this one. 

The Court: The revised one shows the first item 
on [19] 9/18/39. 

Mr. Joseph Cogen: There are some items below 
it, your Honor. 

The Court: Oh, yes. Were these all handled 
through trade acceptances ? 

A. Yes, practically all. 

The Court: In other words, on every shipment 
you would get a trade acceptance? 

Ay Wes: 

The Court: How would you explain the difference 
between these two statements, one of them show- 
ing— 

Mr. Joseph Cogen: Your Honor, if I may, I 
think I can bring that out to help the Court. 
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The Court: All right. You may proceed. 

Q. By Mr. Joseph Cogen: You have testified 
before that, in no case did you sell the merchandise 
at a price of a dollar a ease. I call your attention 
to three invoices, November 9, 1938. Invoice 3718; 
750 gallons, and the price $773.75. Is that correct? 

A. I imagine so, if it is in there. Let me see 
what that, covers. 

Q. Did you have this schedule prepared ? 

A. Yes. I think that was bottled wine, which 
would inelude taxes and, naturally, would run more 
than a dollar a gallon. When you asked me that I 
was thinking of only the naked price of the wine. 
I am not, sure, but I think this [20] is the invoice— 
isn’t there an invoice attached to that? 

Q. Yes. There are invoices attached. 

A. Yes. You see, that is wine in bottles. 

Q. You have already testified that, it was your 
ustial course, I believe, to send them wine in tank 
ears and barrels. On how many oceasions did vou 
send them wine in bottles? 

A. I would have to consult the records, but I 
think about three or four times. 

Q. As a matter of fact, it was actually three 
times, was it not? 

A. I would have to look at these invoices. 

The Court: Counsel, we are wasting time. 

A. Yes, three times. 

Mr. Joseph Cogen: Well, I am going to show 
that this merchandise was not sold to them, but it 
Was consigned to them. 
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The Court: Proceed. Get, down to it. 

Q. By Mr. Joseph Cogen: At the time you de 
livered the merchandise to the Ace Distributing 
Company what was their method of payment? 

A. Usually they would give us a trade accep- 
tanee. 

@. When would that trade acceptance be signed ? 

A. Sometimes shortly after the load went down. 
Sometimes it took a long time after the load went 
down. In the case of the bottled wine it was almost 
a year before we got any settlement. [21] 

Q. Did you attempt to collect those bills before 
the trade acceptances were signed ? 

A. Yes. We attempted to get trade acceptances 
on them, I am sure. 

Q. Did you attempt to do that before you got 
your trade acceptances? 

A. Well, I would not be in a position to answer 
that. That would be a matter of policy. Perhaps 
there were. [ wouldn’t know. 

Q. On all the invoices except these three in- 
voices you got trade acceptances immediately on de- 
livery, did you not? 

A. Not always. Sometimes it took 30 days to 
get the trade acceptance. 

The Court: Did you have any trouble getting 
trade acceptances in any case except the bottled 
eoods? 

A. Yes, we did. They were slow coming through 
lots of times. 
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Q. By Mr. Joseph Cogen: Wasn’t it slow in com- 
ing through with reference to the merchandise that 
the Ace Distributing Company picked up for 
Acampo, for other accounts of Acampo, hke Acme 
Distributing of Pasadena, F & M Bottling Com- 
pany and Big Tree Wawona Winery? 

Mr. Hindin: We will object to that on the 
ground it, is complex. 

Mr. Joseph Cogen: I will revise the question. 

Q. Wasn’t there a delay in signing trade ac- 
eeptances [22] where they picked up merchandise 
for you from the Acme Distributing Company of 
Pasadena ? 

A. When I said— 

The Court: Is that the same company? 

Mr. Joseph Cogen: ‘hat is a different, company. 
It is a distributor of the Acampo, a competitor of 
the Ace, who is in Pasadena. 

The Court: What materiality has that? 

Mr. Joseph Cogen: I am going to show, your 
Honor, that every time there was a delay in signing 
a trade acceptance that the reason for that was to 
save them from a loss if there was an adjustment, 
and until the matter was adjusted no trade accep- 
tance was signed. But when regular mechandise 
was sent down to the Ace they signed a trade ac- 
ceptance with a bill of lading. 

Mr. Hindin: To which we will object on the 
eround that it is Incompetent, irrelevant and imma- 
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terial, not within the scope of any of the issues and 
not proper cross examination. 

The Court: Well, I will let him go into that. 
Proceed. 

Mr. Joseph Cogen: Will you answer the ques- 
tion ? 

The Court: Read it, please. 

The Witness: Is it all right for me to explain 
that when I am talking about trade acceptances I 
was talking only about charges to Ace Distributing 
Company ? 

Mr. Joseph Cogen: Go ahead; say anything you 
want. It is all right with me. [23] 

The Court: Proceed, gentlemen. There is a ques- 
tion pending. Read the question. 

(Question read by reporter.) 

A. Well, I know that such merchandise was 
picked up by Ace, but I wouldn’t testify that those 
were the only trade acceptances which were held. 
It was the common practice. 

Q. By Mr. Joseph Cogen: Was the same pro- 
cedure followed in picking up material from the 
F & M Bottling Company of Los Angeles? 

A. Iam not familiar with that. 

@. You are not familiar with that. Was the same 
procedure followed in assisting Acampo with ref- 
erence to the Wawona or Big Tree Winery? 

A. If I recall correctly Ace picked up a load 
sent there that was consigned to them. 
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Q. And wasn’t the usual procedure over this 
period of years the same? 

A. The trade acceptances, you mean? No; the 
trade acceptances would be mailed in the mail and 
sometimes wouldn’t come back to our office for 
months. 

@. And what, were the usual terms of the trade 
acceptance ? 

A. Well, over that period of time they varied. 

Q. Let us refer to the period of August, 1937. 

A. I think at that time they were made for ap- 
proximately 90 days after date of delivery. 

Q. And in April, 1989? [24] 

A. About the same. 

Q. In either of those periods were they con- 
siderably delinquent or were they paying close to 
the due date of the trade acceptance? 

A. Well, there were considerable extensions. In 
other words, the trade aeceptance would become 
due, we will say, then an extension would be made 
and new trade acceptance would be given to extend 
the time of payment. That happened quite reg- 
ularly. 

Q. Would you say what percentage of times it 
happened ? 

A. Well, that, is kind of hard to say. 

Q. Do you have any idea? 

The Court: As I understand, they owed some- 
thing like $4,000 in 1939; over $4,000. 

Mr. Joseph Cogen: ‘That was im 1937. 
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The Court: How much in 19389? 

A. That varied. 

The Court: In August, 1939? 

A. Approximately $8300. 

The Court: They were doing about $5,000 worth 
of business a month, so they owed for about 60 days’ 
purchases. 

Q. By Mr. Joseph Cogen: The trade ae- 
ceptances were for 90 days? 

A. Not in all cases. 

q. That, was a conservative average; is_ that 
right? 

A. Yes; I think that would be just about the 
average [25] time. 

@. In these special bottled goods—referring to 
the three invoices you have testified to already—do 
you know anything about any particular deal as to 
those special bottled goods? 

A. No, I do not. 

Q. Do you know what the set-up was as far as 
payment or selling it, was concerned ? 

A. No, I can’t say that I do. In keeping the 
records, of course, I notice that the time was old 
and that there was no settlement made, but, what 
the understanding was with some other officer who 
had charge of the sale, I don’t know. 

Q. Do you know whether the Acampo people at 
that, time established a sales division down im Los 
Angeles, in the headquarters of Ace, for the pur- 
pose of selling Acampo bottled wine? 
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Mr. Hindin: We will object to it as incompetent, 
imrelevant and immaterial; not proper cross ex- 
unination. 

Mr. Joseph Cogen: I am laying a foundation for 
the consignment of merchandise, your Honor, 
which is exactly what happened. 

The Court: Suppose he does know of it, what dif- 
ference does it make? 

Mr. Joseph Cogen: If this merchandise was econ- 
signed no bill was intended for it. 

The Court: Well, if he doesn’t know 

Mr. Joseph Cogen: I am sorry. I am just trving 
to [26] refresh his memory. 

The Court: Why don’t you ask him if there was 


any arrangement for consignment ? 

Q. By Mr. Joseph Cogen: Did you have any ar- 
rangements to have men by the name of Menilla, 
Russo and Lenei sell that wine out of Ace in Los 
Angeles ? 

A. I don’t know anything about such arrange- 
ment as that, because it, would not be my premise to 
make such an arrangement with anybody. So I am 
not familiar enough with it to say yes or no. 

Q. You did have such salesmen operating out of 
los Angeles and they did receive some checks from 
your office ? 

A. Yes. I think at one time we paid them some 
expense checks, but, what the arrangement was I 
don’t know. 

Q. Did the Ace Distributing Company or Mar- 
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vin Polakof make any direct representation to you 
or before the 24th day of April, 1939, that he owned 
the piece of property known as the Baldwin Park 
property ? A. To me personally? 

@. Yes, or to your company, to your knowledge? 

A. I don’t think I am qualified to answer that 
question. 

The Court: To your knowledge? 

eNO, 

The Court: Did you ever hear of it? 

A. No, I can’t say as I did, except that 1t—just 
here recently. [27] 

The Court: That is, since this litigation? 

A. Of course, that wouldn’t necessarily 

Mr. Joseph Cogen: I didn’t get the witness’ 
answer. 

The Court: He said he never head of the Baldwin 
Park property until this litigation came up. 

A. Of course, my not hearing about it, wouldn’t 
necessarily mean it wasn’t in existence, because I 
wasn’t in a position to know those matters if they 
were discussed with other officials in the company 
than I. 

Q. By Mr. Joseph Cogen: Did you ever tell the 
manager of the Ace Distributing Company, Mr. 
Sam Polakof, that he was paying more for the wine 
than other outfits you were doing business with? 

A. No. 

The Court: What difference does that make, 
counsel ? 
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Mr. Joseph Cogen: Your Honor, I have here an 
amended answer—I omitted to file it; I am sorry; 
if I may file it with permission of plaintiff’s attor- 
“ney—in which we are setting up an estoppel and 
eomproniise, and one of the bases for the estoppel 
and compromise was the fact that they would get 
these bills straightened out, which I admit is part 
of my case for defense. 

The Court: Well, put it in under defense, then. 

Mr. Joseph Cogen: All right, your Honor. 

Q. Did you ever receive any instructions as to 
how to apply payments of money which was re- 
ceived from the Ace [28] Distributing Company? 

A. No, I don’t think—the payments ? I don’t 

Q. If you don’t understand the question I will 
reframe it. A. Will you repeat, that? 

Mr. Joseph Cogen: Oh, that is all. 

Mr. Victor Cogen: If your Honor please, I repre- 
sent Mr. Marvin Polakof and I wonder if I could 
ask sone questions to clear up a statement of $2,000 
paid, as shown on the claim there? 

The Court: Yes. 

Q. By Mr. Victor Cogen: Mr. Graeber, I will 
show you what has been introduced here as Ex- 


hibit A revised. Referring to a claim filed by .the 
Acampo Winery & Distillers against the Ace Dis- 
tributing Company, I note on the invoice on this 
Exhibit A three items which are the items which 
have not been paid, to-wit, November 9, 1938, 
$773.75: January 5, 1939, $111; January 25, 1939, 
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$813.91; then an item ‘‘Bottled wine from Acme 
$635.75’; making a total of $2,334.41. Underneath 
that is a statement ‘‘Less adjustments of $660.01,” 
leaving a balance of $1668.40; then a cash payment 
of $600, leaving a balance of $1,068.40. I note at the 
bottom of this exhibit, $2,000 paid by Bokofsky. 
Who is Mr. Bokofsky? 

A. He was connected with the Ace Distributing 
Company. 

Q. When you received this $2,000, at that time 
the three [29] oldest bills that you had aggregated 
$1,068.40; is that correct ? A. Yes, I think so. 

Q. As I have read it to you? A. Yes. 

Q. Those were all bills that were incurred, ac- 
eording to the statement, prior to April 24, 1939; 
is that correct ? 

A. May I see that before I answer? [30] 

Q. Yes. 

A. Prior to April 24. Yes, that is right. 

Q. In other words, the only bills that the com- 
pany owed, prior to the date of the recordation of 
this deed on April 24, 1939, was the sum of 
$1,068.40-—— A. No, that isn’t rieh@ 

Q. —which were unpaid at the time of the filing 
of this Exhibit A? 

A. On April 24th the Ace Distributing Company 
owed us approximately $8,300. 

Q. But approximately $7,000 of that was paid, 
which you gave them credit on the account; isn’t 
that true? 
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A. What date are you speaking of when you 
mention 

Q. ‘This estate was filed in the bankruptey court 
and the bankruptcy was about Deeember 1, 1940. 
Prior to December 1, 1940 they had paid you ap- 
proximately $7,000 on account of the obligations due 
on April 24, 1939? 

A. That is an awfully hard question for me to 
answer, because the volume of business we did with 


those people was quite large, and to say yes or no 
to a question like that 

Q. Were there any bills that were incurred prior 
to April 24, 1939 which were wnpaid at the time 
of the bankruptey and which bills are not marked 
on Exhibit A revised? 

My. Hindin: To which we will object as being in- 
competent, irrelevant and immaterial. The effective 
date in a matter of this kind is as of the effective 
date of the transfer, [81] which was April 24, 1939. 

Mr. Vietor Cogen: That is what I am referring to. 

The Court: Read the question. 

(Question read by reporter.) 

The Court: Objection overruled. 

A. If I got the question correctly 

Q. By Mr. Victor Cogen: If vou want to we will 
have the reporter read it, because I don't want you 
to be confused about any question. 

The Court: Read the question, Mr. Reporter. 

(Question read by reporter.) 
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A. Well, there were these three that were prior 
to April 24, 1939. 

Q. By My. Victor Cogen: Yes; but were there 
any other bills in addition to those that are marked 
on Exhibit A. revised ? 

A. Exhibit A revised covers the entire indebted- 
ness at the time of the bankruptcy. 

Q. You received $2,000 from a Mr. Bokofsky; 
is that correct ? A. That is right. 

Q. And you applied that on the account? 

A. Yes, sir. 

Q. If you applied the $2,000 to the payment of 
the oldest bills that would be approximately $1,000 
more than sufficient to pay off these. oldest bills; is 
that correct? [32] A. If that is done, yes. 

Q. When you received money from the Ace Dis- 
tributing Company, from April 24, 1939 to and in- 
eluding December 1, 1940, did you apply those 
moneys to any particular items? 

A. In some instances I imagine they were ap- 
plied to particular items. For instance 

The Court: Let me ask you this: You say you 
took trade acceptances ? A. Yes. 

The Court: Wouldn’t you put them in the bank 
and pick them up at the bank? 

A. Yes. In some cases they would come back 
unpaid and we would pick them up. 

The Court: In other words, when you received 
a check it was for a specific trade acceptance? 

A. Yes, sir. 
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Q. By Mr. Victor Cogen: At the time you re- 
ceived the $2,000 from Mr. Bokofsky was there any 
agreement drawn up at that time? 

A. Yes, I believe there was. 

Q. Do you have the agreement here? 

m No, I haven’t. 

Q. Where is that agreement? 

A. I think that our attorney, perhaps, has it—a 
copy of it. 

Q. Is there a copy in the City of Los Angeles? 

[33] 

A. I believe so. 

Mr. Victor Cogen: I wonder if the court will di- 
rect the witness to bring that agreement in? I can’t 
complete the cross examination without the agree- 
ment. 

The Court: Is counsel familiar with the agree- 
ment ? 

Mr. Hindin: Yes, we are familiar with the 
agreement. 

Mr. Victor Cogen: Do you have a copy of it, 
counsel ? 

Mr. Hindin: No, I don’t have a copv of it. Mr. 
Walther is in court now, and I may ask him if he 
has a copy of the agreement, in order to save time. 

The Court: Yes. 

Mr. Hindin: Do you have a copy of it? 

Mr. Walther: Yes, I have a copy at my office. 

Mr. Hindin: At the lunch hour recess would vou 
get, it? 
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Mr. Walther: I would be glad to. 

The Court: Are you the man that has the finan- 
cial statement ? 

Mv. Hindin: Yes. Do you have the financial state- 
ment that was offered to Acampo by Ace Distribut- 
ing Company? 

Mr. Walther: I have in my possession a financial 
statement that was signed by, I think, Sam Polakof. 

The Court: The court wishes that, too. 

Mr. Hindin: Very well, your Honor. 

Mr. Victor Cogen: May the court then excuse the 
witness until the agreement 

The Court: Do you have any further questions 
you want [34] to ask at this time? 

My. Hindin: Just one further question. 


Redirect, Examination 

Q. By Mr. Hindin: Were, in fact, the pay- 
ments which were received between April 24, 1939 
and the date of the bankruptey apphed to preexist- 
ing obligations, or were they apphed to current 
purchases, if yon know? 

A. They were just credited to the account. 

The Court: Wouldn’t those be payments for a 
specific trade acceptance? 

A. Well, if the trade acceptance was delivered 
in the customary manner we did not receive those 
payments. We discounted the trade acceptance with 
the bank and the bank received the trade ac- 
ceptance. | would say, yes, that they were applied 
to a specific trade acceptance. 
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The Court: The record of the trade acceptances 
will show that, gentlemen. 

Q. By Mx. Hindin: Do you have a record of the 
trade acceptances ? 

A. Yes, I have. 

Mr. Hindin: May we have that in evidence, then? 

Mr. Victor Cogen: Why not have the witness 
come back at 2 o’clock with all these exhibits and 
let’s get through with them then? 

Mr. Hindin: Very well. [85] 

The Court: See if you ean go into it during the 
recess and do your armithmetic before 2 o’clock. 

Mr. Hindin: Very well. [86] 


ELMER J. WALTHER, 


ealled as a witness on behalf of plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 

Q. By My. Hindin: Mr. Walther, what is your 
business or occupation ? 

Ae lami an attorney at law. 

Q. Calling vour attention to the 24th day of 
April, 1939 was Marvin Polakof indebted to you at 
that time? 

A. The Ace Distributing Company was indebted 
to me. If they are synonymous, he was. 

Q. I see. You have filed, have you not, Mr. 
Walther, a verified claim in bankruptey In the Mat- 
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ter of Marvin Polakof, doing business as Ace Dis- 
tributing Company ? A. Yes, I have. 

Q. I show you what purports to be a verified 
claim, with a bill attached to it, for $100, the bill 
bearing date April 7, 1939, and ask you if that 
sum was owing to you at that time. 

A. Yes, it was. 

Mr. Hindin: At this time we will offer the veri- 
fied proof of claim im evidence, by reference to 
the file in the bankruptcy action. 

Q. Has that sum ever been paid to you? 

A. No, it hasn’t. [87] 

Q. The elaim is still due and unpaid? 

A. Yes, sie 

Nie Einidin: Tinat is all 


Cross Examination 

Q. By Mr. Victor Cogen: Was that claim for 
services rendered before August 26, 1937? 

A. I can’t answer that offhand. 

Q. Well, what was the claim? What were the 
services that were rendered in behalf of this claim? 

A. The services consisted of representing the 
Ace Distributing Company, or Marvin Polakof, in 
connection with a hearing before the State Board 
of Equalization. 

Q. When was that? 

A. I am sorry, I don’t know. My secretary is 
on a vacation and the file is a discarded file. I 
couldn’t locate it. 
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Q. The name of the licensee or name of the 
party represented in the State Board of Equaliza- 
tion was Marvin Polakof, was it? 

A. I believe that is correct. 

Q. Did Marvin Polakof make any direct repre- 
sentation to you at that time that he owned prop- 
erty in Baldwin Park? 

A. At the time of that hearing? 

Q. Yes. A. No, he did not. [88] 

Q. Did you rely in any way upon his owning 
property for the payment of your claim? 
vo, [I wdidh’t. 

What did you rely upon, Mr. Walther? 

For the payment of the claim, you mean? 
Yes. 

Oh, I don’t know. The same as any other 
engagement. I didn’t rely on anything in particular. 

Q. You relied on the business as it was, did you 
not? 

A. Yes. I simply accepted the engagement and 
that was all there was to it. I didn’t rely on any- 
thing. 

Mr. Victor Cogen: That is all. 

Mr. Hindin: ‘That is all. [39] 


>OPO> 
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MISS KUHNE JANTZEN, 


called as a witness on behalf of plaintiff, being first 
duly sworn, testified as follows: 

The Clerk: State your name, please. 

The Witness: Kubhne Jantzen. 


Direct Examination 

Q. By Mr. Hindin: Miss Jantzen, what is your 
business or occupation ? 

A. Assistant collection manager of The May 
Company. 

Q. Do you have in your possession or under 
your control the record of the accounts receivable 
of The May Company ? A. Ido. 

Q. Will you kindly get your record now and 
ascertain whether or not Marvin Polakof was in- 
debted to The May Company on or about April 


24, 1939? A. Yes, he was. 
Q. What was the amount of his indebtedness 
to The May Company on that day? A. $18.96. 


Q. $18.96. When was that account incurred? 

A. On the 20th day of May, 1937. 

Q. Has anything been paid on that account? 

A. Yes. We have had a few payments on it. 

Q. What is the balance due on that account as 
of this [40] date? A. $17.06. 

The Court: No purchases? Is that a running 
account ? 

A. No. It is a sales contract. A conditional 
sales contract. 

The Court: What was that? 
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A. A gentleman’s suit. 

The Court: On a conditional sales contract? 

A. Yes. 

The Court: You didn’t get the suit back? 

A. Not yet. 

Q. By Mr. Hindin: J show you what purports 
to be a proof of claim in the Matter of the Lstate 
of Marvin Polakof, filed by The May Company, 
and ask you if that is the same and identical ac- 
count as you have testified to as being the account 
which was due and owing as of Apri 24, 1939? 

A. Yes, it is. 

Mr. Hindin: At this time we will offer the veri- 
fied proof of claim of The May Company, as it 
appears in the files of the Estate of Marvin Polakof 
in bankruptey, in evidence as plaintiff's next in 
order. 

The Clerk: By reference? 

Mr. Hindin: By reference, yes. That is all. 

The Court: When you sell a suit lke that do 
you get any financial statement from the party? 

A. We took a printed appheation from him. 

[41] 

The Court: Have you that? 

A. Yes, I have. 

The Court: May I see it? 

me “Yes. 

me Court: I can't understand that, with this 
man’s business. It looks Hke he was a_ student, 
according to that statement, doesn’t it? 
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A. He had previously been a student. I think 
he was still a student. 

The Court: There was no representation that 
he owned any property? 

A. No, it was claimed that his parents owned 
the property. 

The Court: Proceed. 


Cross Examination 

Q. By Mr. Victor Cogen: I note from infor- 
mation listed on the reverse side of this agreement, 
Mr. Polakof did not sign this information, did he? 

A. Yes, he did. 

Q. Well, he signed this portion of the agree- 
ment that is above the instrument; isn’t that cor- 
rect? 

A. The credit information was all taken before 
the signature. 

Q. At this time it shows him working as a clerk 
for Victor Cogen, an attorney, and also it shows 
verification of [42] that information; is that 
correct ? A. Yes. 

Q. You were not relying on any real estate or 
any security of real estate or ownership of real 
estate of Mr. Polakof, as a basis for credit? 

A. No; we were relying on the information as 
shown; the fact that he was living at home with 
his parents; that his parents owned the property; 
that his occupation was verified and that he was 
employed. 
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The Court: Let me see that again. 

The Witness: ‘The posting is on the one side; the 
contract is on the reverse side. 

The Court: What does it mean down here? 

A. The account has been transferred to the Re- 
tail Merchants’ Credit Association, because it was 
unpaid. 

The Court: It is a secured claim, isn’t it, gen- 
tlemen ? 

Mr. Hindin: It isn’t regarded as such in the 
file. 

The Court: The contract calls for security. 

My. Hindin: If the court please, there is an 
option granted to them to waive that security, 
which they have done by filmg the claim in bank- 
ruptey. 

The Court: Go ahead. Proceed. 

Mr. Hindin: I have no further questions. 

The Court: Any questions, gentlemen ? 

The Witness: Your Honor, may I ask if there 
were letters accompanying the claim that were 
filed with the [43] reservation? Very often we 
make a reservation on conditional sales contracts. 

The Court: Where is the claim that was filed? 
What are you referring to now as a reservation? 

A. I don’t know that I made it. In this case I 
did not. I attached a copy of the contract itself, 
which shows that title is retained in The May Com- 
pany. Sometimes I make a reservation on the side 
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of the claim, showing that we are reserving a right, 
in accordance with the contract. I wasn’t sure 
whether I had in this case, or not. 

The Court: Let me see the claim. 

The Witness: It was attached to the copy of 
the contract in this case. 

Q. By Mr. Hindin: There was no attempt by 
The May Company in this instance, was there, to 
reserve title to the suit? 

A. I assume that a copy of the contract itself 
would be 

Q. No. I mean with reference to the bankruptcy. 

The Court: That is what she has answered. 
She said she filed a copy of the contract. She as- 
sumed that was a reservation of title. 

Q. By Mr. Hindin: You had no intention of 
getting the suit back by reason 

The Court: Just a moment, now, about what 
her intention was or what she did. She has made 
a statement of what she [44] has done. 

Mr. Hindin: The point is this: As a matter of 
law, the effect of filing the claim 

The Court: The instrument will speak for itself. 
As a matter of fact, she testified she thought she 
had written on the side of it a retention of title. 
Well, I believe I will let her answer that question. 
You may proceed and ask the question. 

Q. By Mr. Hindin: Did you intend to get the 
suit back by reason of filing this claim, or did you 
file the claim for the money? 
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A. I filed a claim because I had been requested 
to file a claim in the bankruptcy matter. It is diffi- 
cult, in merchandise of this kind, to tell whether 
the merchandise is still in existence or not. 


Q. I see. In other words 

A. If the merchandise is in existence we have, 
on occasions, retaken wearing apparel. 

Q@. But you did acéept, did you not, a 10 per 
cent dividend that was paid in leu of the return 
of any merchandise, that 1s, mm the regular course 


of bankruptcy administration, so far as 

Mr. Victor Cogen: We object to that on the 
eround that it is a double question. I assume she 
has received 10 pex cent. 

The Court: The legal effect of it is there, gen- 
tlemen. 

Mr. Hindin: Very well. I have no further 
questions. [45] 


GARY FREEMAN, 


called as a witness on behalf of plaintiff, being first 
duly sworn, testified as follows: 

The Clerk: State your name, please. 

The Witness: Gary Freeman. 


Direct Examination 
Q. By My. Hindin: My. Freeman, what is your 
business or occupation ? 
A. Jam the credit manager of the Royal Credit 
Jewelers. 
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Q. Do you have under your charge or control 
the books of the accounts receivable of the Royal 
Credit Jewelers? A. Yes, I do. 

Q. As of the 24th day of April, 1939 was Mar- 
vin Polakof indebted to the Royal Credit Jewelers? 

A. Yes, he was. 

Q. What does the record reveal to be the amount 
of the indebtedness ? Mw $67.71. 

Q. $67.71. At the date of Ins bankruptcy in 
December, 1940 was there still an unpaid balance? 

A. Yes. $25. 

Q. I will show you what purports to be the 
claim of the Royal Credit Jewelry Company for 
the balance due as of the date of the—I don’t seem 
to find it. [46] A. ‘This is it. 

Q. That is hazy. A. Yes. 

My. Hindin: At this time we will offer the claim 
of Royal Credit Jewelers in the Estate of Marvin 
Polakof, a verified claim, by reference. 

Mr. Victor Cogen: To which we object on- the 
ground that the claim itself indicates that it is a 
secured claim, a conditional sales contract, covering 
a man’s watch, a ladies’ diamond ring and ladies’ 
wedding ring. 

The Court: When were those purchased? 

A. Well, they were purchased, your Honor, in 
March of 1938 and in July of 1938. 

The Court: Did you ever get them back? 

A. No, we haven’t, your Honor. 
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The Court: I am going to let it im and let you 
gentlemen argue about that afterwards. It was a 
secured claim? You had a conditional sales contract ? 

A. Yes; on a conditional sales contract. 

The Court: The claim speaks for itself. 

Q. By Mr. Hindin: A general claim for money 
was filed in the bankruptey estate, wasn’t it? 

The Court: The claim speaks for itself, counsel. 

®. By My. Hindin: Your organization  re- 
ceived a 10 per cent payment on account, by the 
trustee in bankruptey ? 

The Court: ‘Phe record of the bankruptey court 
will so [47] show. 

Mr. Hindin: Very well. 

The Court: Did vou reeeive any financial state- 
nent at the time vou got that? 

A. None other than the credit appleation at 
the time the credit was extended. 

The Court: Did he make any representation to 
any property holding ? 

~” Not in so far as the credit apphecation was 
concerned. 

Cross Examination 

Q. By Mr. Joseph Cogen: Do vou know what 
the Roval Credit Jewelers relied upon to give that 
credit ? 

A. Well, they usually rely on the statements 
contained in the application, plus a clearance 
through the Credit Association, 
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Q. How long have you been with the Royal 
Credit Jewelers? 

A. For some time. More than a year. 

Q. Did you listen to a discussion on that bill 
that I had with Mr. Cohen who, I believe, was the 
owner of Royal? A. Yes, I did. 

Q. Do you remember Mr. Cohen saying some- 
thing about there was a particular friendship be- 
tween one of his ex-employees, a Mr. Roy Levinson, 
and Mr. Marvin Polakof? [48] 

A. Yes, he mentioned something of that. 

Q. And wasn’t that the major reason 

The Court: Counsel, you can’t get evidence in 
that way. If counsel hasn’t any objection I have. 

Mr. Joseph Cogen: That is all, your Honor. 

Mr. Hindin: ‘That is all. [49] 


A. 8. MENICK, 


called as a witness on behalf of plaintiff, being first 
duly sworn, testified as follows: 

The Clerk: State your name, please. 

The Witness: A. S. Menick. 


Direct Examination 
Q. By Mr. Hindin: What is your business or 
occupation ? A. I am an appraiser. 
Q. Appraiser. Is that vour business or do you 
do that as special work? 
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A. That is my business, yes. 

Q. Are you connected with the Federal Bank- 
ruptey Court? A. J am. 

Q. How long have you been an appraiser? 

A. Since 1937. 

Q. You have continuously, since 1937, engaged 
in the business of appraising property? 

A. I have. 

Q. Calling your attention to property located 
in Baldwin Park and described as a portion of the 
Southwest quarter of Section 4, Township 1 South, 
Range 10 West of San Bernardino Base and 
Meridian, located in Los Angeles County, did you 
have oceasion to inspect that property recently? 

A. Yes, I did. [50] 

@. Are you familiar with the reasonable, fair 
market value of that property and property in 
that vicinity? A. Wes, 1am: 

Q. Were you familiar with the fair market 
value of that property and property in that vicinity 
in the month of April, 1939? 

A. JI had an oceasion to make an appraisal 
approximately at that time; a little prior to that, 
I believe, in 1938. 

The Court: Of this same property ? 

A. No; property close by. 

Q. By Mr. Hindin: In the same vicinity? 

A. Yes. 

Q. Are you familiar with the fair market value 
of this property at that time? 
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A. Yes: that is, from our investigation. 

Q. In vour opinion what was the reasonable 
fair market value of this property as of the 24th 
day of April, 1939? 

A. T would say it would be approximately the 
same as it is at the present time. It would be very 
little 

@. What is that amount? 

A. $8,500. 

Q. Approximately $8,500? That is the property 
which the record title appeared in the name of Mar- 
vin Polakof until the 24th day of April, 1939, and 
appeared in the name of Ivan Polakof after that 


date; is that correct ? 

Mr. Victor Cogen: Answer if you know. [51] 

A. 1 don’t know that it was in Marvin Polakof’s 
name. J know that the record in the assessor’s office 
now shows the record title owner as Ivan Polakof. 

Mr. Hindin: That is all. 

The Court: What kind of property is it? 

A. It is five acres of land located, I would say, 
between Baldwin Park and Azusa, over there near 
the San Gabriel Wash. It is altogether agricultural 
land. and industrial property. 

The Court: Is it improved? 

A. Yes; it has an industrial building, a factory 
building 200 by 60, located on the property. 

The Court: Is it on the highway ? 

A. Yes: it is Just a block off of Bonita Avenue 
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or Bonita Street. I think it is also known as High- 
way, and improved Inghway. 

The Court: You say you figure there was no 
ehange in the value between 1937 and 1939? 

A. No; 1989 and the present time. 

whe Court: 1939 and 1941? 

A. Yes. I would say it is approximately the 
same. 

The Cowrt: That is all. 


Cross Hxamination 

Q. By Mx. Victor Cogen: On how many oe- 
easions have vou been in the vieinity of Baldwin 
Park for the purpose of appraising property, since 
1939? [52] 

A. Since 1939? Well, not in this immediate 
vicinity; but in Azusa; this other piece of property 
that was appraised the latter part of 1988. 

Q. What type of property did vou appraise in 
1938 ? 

A. It was practically the same type of property 
as this is. 

Q. Will vou tell the court what it is? I don’t 
know just what kind it is. 

A. Well, it had—it was approximately 20 acres 
of the saine tvpe of ground, with an improved fac- 
tory building, similar type of building and. I be- 
lieve, approximately the same size building as on 
this property. 
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Q. What type of soil did you find there and, if 
so, did you make any tests? 

A. You mean this property or the other? 

Q. I mean this particular property that we have 
under discussion, the Baldwin Park property. 

A. The Baldwin Park property? Well, I didn’t 
make any tests, but I think it is agricultural to the 
same extent. 

Q. What do you mean by agricultural to the 
Ssaine extent? 

A. That it can be used for growing agricultural 
products. 

Q. Mr. Menick, we are trying to get down to a 
basis of what you made your estimate. Please answer 
the question and don’t digress. What type of agri- 
cultural products would you say? 

A. The property surrounding it has fruit trees— 
[53] orange trees. 

Q. All right. Did you make any tests of the sur- 
rounding property to see what type of soil it was, 
if it was identical with the soil that was on this 
particular property ? A. No; I made no tests. 

Q. You know that in Southern California we 
have a great variety of soils, don’t you? 

A. Yes. 

Q. And we have lands adjacent to each other, 
and one type of agricultural products can be raised 
on one piece of property and it can’t be raised on 
the adjoining piece of property ; that is true, isn’t it? 
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oe es, it “is. 
Q. Did you see any agricultural products on this 
property ? A. Not at the present time. 


Q. Do you know whether any was raised in 1939? 

A. I don’t. 

Q. Do you know whether there was any attempt 
to raise any agricultural products on this property 
from the time people first came into California 
up to the present time? 

A. I wouldn’t know that. 

Q. Then you didn’t ake any trial tests to find 
out whether or not this property—— 

The Court: He has answered that. 

Q. By Mr. Victor Cogen: When vou were mak- 
ing this [54] appraisal you were basing it on the 
fact that some sort of agricultural products could 
be raised there; is that right? 

A. Not necessarily; no. 

The Court: You said there was a factory buuild- 
ing. How old is it? 

A. The building was built in 1925 or 1926. 

The Court: Of what material? 

A. Made of concrete. Hollow conerete tile. 

The Court: Is it in use? 

A. Yes, it is. 

The Court: For what purpose? 

A. here is a boat building plant located there. 

Q. By Mr. Victor Cogen: Do you know what 
rental the man was paying? A. Wes, I do; 

Q. How inuch was the rent? 
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A. He told me he was paying $40 a month. 

Q. $40 a month. Then the mecome was $480 a 
year, isn’t that right? 

A. Under that arrangement, ves; but I don’t 
think—— 

Q. Just answer the question, please. How much 
were the taxes against this property ? 

A. I don’t know what the taxes are. 

Q. Well, vou were sent out to appraise the 
property. Weren't you interested in the amount 
of the taxes? 

A. Not necessarily, in arriving at a valuation. 

[55] 

The Cowt: Did you ascertain the assessed 
valuation ? A. I did of the land, yes. 

The Court: What is it? 

A. $580, I believe. 

The Court: What did the assessed valuation 
include ? 

A. I didn’t check that. $530 for the land. 

The Court: What did you estimate the value 
of the building? 

A. The building I estimated at the present time 
as approximately $7,000 to $7,500. 

The Court: What would be the cost of replacing 
it at this time? 

A. The replacement cost would be from $10,000 
to $12,000. 

Q. By My. Victor Cogen: Where did yon get 
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the information about the assessed valuation of the 
land ? 

A. From the county assessor’s office. 

Q. ‘The county assessor’s office. Is that the book 
where they have all the varions properties, and 
then on the side they have the assessed valuation? 

A. Yes. 

Q. And did that book have the assessed valua- 
tion of the building, in addition to the land? 

& J assuine it did, but I didn’t see it. 

Q. Well, you were looking at it, weren’t you? 

A. Yes. [56] 

Q. What type of improvement was there outside 
of the hollow concrete wall? 

A. I don’t know what you mean by the question. 

Q. Well, you found a building there, didn’t you? 

A. Yes. 

Q. How big was it? 

The Court: I think we have heard enough on that. 

A. 200 by 60. 

Mr. Victor Cogen: I want to show, your Honor, 
that the value, from an examination alone, couldn't 
be relied upon, because it is merely, as I see it, 
just going out there and looking 


The Court: Why don't vou ask hin, ** How much 
time did vou spend out there?” 

Mr. Victor Cogen: All right, vour Honor. 

The Witness: I spent approximately half a day. 

o. bBy Slr. Vietor Cogen: All right. Now, have 
you been in the building business’? 
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A. Not myself; no. 

Q. Did you ever build a building of the type of 
construction of that building out there? 

A. No, I haven’t. 

Q. Did you take the dimensions of this building 
and the plans, and try to ascertain from a contrac- 
tor what he would reproduce the building for? 

A. Not this particular building, but I have 


[57] 

Q. JI am just asking you about this building. 

A. Not of this particular building; no. 

The Court: The size of the building is what? 

A. 200 by 60. 12,000 square feet in area. 

Q. By Mr. Victor Cogen: Did you look at the 
roof of the building? A. Yes, I did. 

Q. What condition did you find it in? 

A. It wasn’t in very good condition. 

@. And the building itself hasn’t been painted 
for years, has it? 

A. J don’t believe that type of building requires 
paint. 

Q. Did you find the building in A-1 condition? 

A. Well, not A-1 condition, considering that the 
roof is in bad shape. 

Q. This building is approximately 16 years old, 
isn’t it? A. Yes, sir. 

Q. Do you know what the average life of this 
building would be considered ? 

A. I think they figure 50 years. 
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Q. What do vou mean, you think they figure? 

A. That is my understanding. 

Q. Where did you get your understandmg ? 

A. In discussing with builders and contractors. 

Q. Have you seen any of those buildings of the 
age of 50 years? [58] 

A. I don’t believe there is any of them in that 
vicinity that have been built that long. 

The Court: What was the building constructed 
for? 

A. Well, I imagine a manufacturing place. 

The Court: Has it a concrete floor? 

A. A concrete floor; yes, sir. 

Q. By Mr. Victor Cogen: Do you know the 
last time when a manufacturer occupied that 


building ? A No, [don 4. 
Q. Is there a manufacturer located close to that 
building ? 


A. Yes; there is one right across the street. 

Q. Where is the next one after that? 

A. I believe there is another one about a block 
away. 

Q@. And where is the next one after that? 

A. Well, I don’t know. There are about half a 
dozen, I think, right in that immediate vicinity. 

Q. And those are smaller buildings, aren’t they? 

A. Well, some of them are larger buildings 
than this. 

Q. This isn't considered a manufacturing dis- 
mriet, is it? 
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A. Well, I think it is, to a certain extent. There 
are quite a few manufacturing businesses in the 
district. 

Q. When I am talking about ‘‘district’’ I mean 
one like we have in Los Angeles or Long Beach or 
Santa Moniea. 

The Court: Gentlemen, as far as the court is 
concerned [59] you are taking up too much time on 
the value of this property. I will listen to the dif- 
ferent experts. I know how a lot of these fellows 
appraise property, and if there is any question as to 
the value I will listen to your experts. 

Q. By Mr. Victor Coghen: Did you advise with 
any banks in the vicinity to find out how much they 
would loan against this building? 

The Court: I am going to instruct the witness 
not to answer that question. It is immaterial. 

Q. By Mr. Victor Cogen: Did you ask any 
banks in the vicinity as to their appraisal of the 
property ? 

My. Hindin: We will object on the same grounds. 

Phe Court: I will permit that question. 

Aw Noe dich 

Q. By Ma. Vietor Cogen: Did you communicate 
with any lending institutions 


e 


Mr. Hindin: Same objection, your Honor. 

Mr. Victor Cogen: Pardon me. I didn’t get 
through. 

Q. as to the value of the particular property 
in question ? 
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My. Hindin: Same objection, on the ground that 
it is immaterial, Meompetent and irrelevant. 
The Court: J am going to overrule the objection. 
m Wo, f didn't. 
My. Victor Cogen: That is all, your Honor. 
re Court: That is all. Gall vour wext witness: 


[60] 


K. K. ALBRIGHT, 
‘alled as a witness on behalf of plaintiff, being first 
duly sworn, testified as follows: 


The Clerk: Please state your name. 
The Witness: E. K. Albright. 


Direct Examination 
Q. By Mr. Hindin: Mr. Albright, what 1s your 
business or occupation % 


A. Real estate broker. 

@. You are a real estate broker? 

A. Yes, sir. 

Q. Are vou engaged in that business at this time? 

Pee | cain. 3 

Q. Were vou engaged in that business around 
the month of April, 1939? A, I was. 


Q. Are you familiar with the fair market value 
of property in Baldwin Park, particularly the prop- 
erty described as a portion of the southwest quarter 
of Section 4, in Township 1 south. Range 10 im that 
_viemity ? Fea i, 
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Q. How long have you been familiar with prop- 
erty in that vicinity? A. Since 1926. 

Q. Do you reside in that vicinity yourself? 

A. I do. [61] 

Q. Did you engage in buying and selling real 
estate in that vicinity? A. I did. 

Q. Ave you familiar with this particular piece 
of property in which Marvin Polakof and Ivan 
Polakof are mterested ? A. Yes. I built it. 

Q. You built that? A. Yes, sir. 

Q. In the month of April, 1939, what, in your 
opinion, was the reasonable and fair market value 
of that property ? A. About $9,500. 

Q. About $9,500? A. Yes, sir. 

Q. What, in your opinion, is the reasonable and 
fair market value of that property at this time? 

A. Approximately $10,000. 

Q. What is that property hke? I mean, what 
does it consist of? 

A. It consists of five acres of land located on the 
corner of French Avenue and Fourth Street, and 
improved with a concrete block building, a concrete 
floor, 60 by 200, sky lights, and divided into parti- 
tions. It was originally built for the California Law 
Publishing Company. It has an 18-inch concrete 
floor over a portion of the floor space; steel truss 
windows all around; steel truss skylights; [62] 
metal doors; and the interior is divided into office 
space and industrial division portion. It is wired 
with heavy construction conduits. It has two sets 
of toilets and showers. The sanitary condition 1s 
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taken care of by cesspool. The water condition is 
ably serviced by a 6-inch steel main running 900 
fect along the property. The gas is installed by a 
3-inch gas line; it has telephone service and power 
line. It is 300 feet from a railroad and it is located 
in a general industrial area. 

Q. What is the building suited for? 

A. For most any kind of manufacturing purpose. 

Q. Are you acquainted with Mr. Marvin Polakof, 
who is seated at the counsel table? A. TI aim. 

Q. Did you have oceasion to confer or discuss 
with him about this property between 1937 and 
1939? A. I@id. 

Q. Did you have occasion to discuss this prop- 
erty with him after 1939? A. I did. 

Q. Did he ever declare to you that he did not 
own that property? 

A. No; he did not declare that. 

The Court: J think you had better ask him what 
he said. 

Q. By Max. Hindin: Let me eall your attention 
to one occasion. Did you have occasion to go with 
Mr. Polakof to [63] a zoning commission hearing? 

A. With Ivan  Polakof—yes, with Marvin 
Polakof. 

With Marvin? A. Yes, sir. 

With Marvin Polakof. When was that? 
About 1939. In 1939. 

in 19394 A. Yes, sir. 

Do you remember what month it was? 


OO POLO 
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A. It was in the summer. It was July. 


Q. In July, 1939? A. Yes, sir. 
Q. You went with Mi. Polakof. Where did you 
go with him? A. ‘To a planning commission. 


Q. A planning commission ? 

A. In Los Angeles. 

Q. And at that time there was a matter with 
reference to the use of this property, was there not? 

A. Yes, sir. 

Q. At that time did you have a conversation 
with Mr. Marvin Polakof relative to this property? 

A. Yes, sir. 

Q. At that time did M1. Polakof make any state- 
ment to you as to the ownership of this property? 

A. No; he did not. [ needed Mi. Polakof to sign 
a [64] zoning variance. I built a shed over there 
and they required a zoning variance. 

Q. Did you ask My. Polakof whether he was 
the owner of that property ? 

A. No. I was so familiaxy with the situation I 
didn’t have to ask the question. As a matter of fact, 
I sold the property to them and was very familiar 
with the conditions. 

Q. You sold the property to Mr. Marvin 
Polakof? A. Yes, sir. 

Q. You knew that Mr. Polakof owned the prop- 
erty at that time? 

Mr. Victor Cogen: Just a minute. I object to 
that on the ground that it calls for a conclusion of 
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the witness, that he knew that Mr. Polakof owned 
the property. 

Mr. Hindi: Lf will reframe the question. 

The Court: He said he sold it to hin. 

Mr. Victor Cogen: Well, see if he is referring to 
over 1987 of 1939. 

A. In 1935. It might have been 1936. I have the 
lease here. I leased it for them. First I sold it to 
Mr. Polakof, then I leased it for them. 

Q. By Mr. Hindin: You represented My. 
Polakof, after you sold the property to him, for 
the purpose of leasing it? A. -Yes, sir. 

Q.. When you asked Mr. Polakof to sign this 
zone variance did vou ask him to sign as owner 
of the property? [65] A. Yes. 

The Court: If he signed any lease, produce it, 
please. [ am not going to take secondary evidence. 

ere tindin: Do you have that petition, 
then? 

The Court: hat is a matter of pubhe record, 
isn’t it? 

The Witness: Yes. 

My. Hindin: Well, it has been my experience that 
records of the zoning commission are not available. 

The Court: Then vou will have to establish that 
fact. 

eeeey Mr, Hindin: At anv-vate, did Mi. Pola- 
kof declare to vou that he was the owner of the 
property ? 
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The Court: You have asked him that. He said 
Marvin Polakof never said anything about owning 
the property; never made any declaration one way 
or the other. 

Q. By Mr. Hindin: Well, you had a conversa- 
tion with Mr. Polakof, did you not, at the time you 
wanted him to sign this variance petition? 

A. I just asked him to sign it. I told him that 
the zoning commission required the signature of 
the owner of the property for the requested var- 
lance. 

Q. What did he say? 

A. That he would come up and sign the petition 
—the request for the variance. 

Q. Between 1935 and 1939 you leased the prop- 


erty for Mr. Polakof? A. Yes, sir. [66] 
Q. Whom did you consult with reference to the 
terms of the lease ? A. Mr. Sam Polakof. 


Q. Who was it that leased the property? 

A. The True-X Chemical Company. 

Q. What was the rental value of the property at 
that time? 

Mr. Victor Cogen: Just a minute. We object to 
it. The lease is the best evidence, if there was a 
lease. 

The Witness: I have a copy here. 

Q. By Mr. Hindin: Do you have a copy of the 
lease here? 

AY Nes, sit 
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Q. Will you produce it for us, please? 
A. Here it is. 
Q. Was the original of this lease signed in your 


presence ? A. Yes, sir. 
Q. By whom? A. Mr. Sam Polakof. 
Q. Was Mr. Marvin Polakof there? 
A. No, six. 


The Court: Sam signed it? 

A. Sam; yes. 

The Court: Who is Sam? 

A. The father. The father of Marvin. [67] 

Q. By Mr. Hindin: When you went up to the 
zoning commission who went with vou, Sam or 
Marvin? 

A. No; only Mr. Marvin Polakof. 

Q. Marvin Polakof? 

A. I had to go down and ask Mr. Sam Polakof 
that the owner must sign, and he told me that Mar- 
vin Polakof would come up and attend to that. 

Mr. Victor Cogen: We object to that, your 
Honor. It is hearsay. 

The Court: That is hearsay. It may go out. 

Q. By Mr. Hindin: Was Mr. Marvin Polakof 
there when you had this conversation with Sam? 

A. No. I arranged a meeting 

Mr. Victor Cogen: Just a minute. 

Mr. Hindin: Pardon? 

A. J arranged a meeting with Mr. Marvin Pola- 
kof for the variance of the zoning commission. 

Q. I am talking about this other conversation 
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you had with Mr. Sam Polakof. Was Mr. Marvin 
Polakof there at the time? A. No. 

Q. He wasn’t? A. No. 

Mr. Hindin: All right. That is all. 


Cross Examination 

Q. By Mr. Victor Cogen: Until the time that 
this [68] lease was signed in July 1936, was the 
property occupied or unoccupied ? 

A. It was unoccupied. 

Q. Did you endeavor at that time to get a lease? 

A. Just, which of the periods do you mean? 

Q. From 1935 until July, 1936. 

A. It wasn’t occupied. 

Q@. Did you endeavor during all that time to get 
a tenant? A. Yes. 

Q. Did you obtain the best tenant you could get 
for the property ? A. Yes. 

Q. And the first part of the rental for that pe- 
riod for which the lease was signed was for $50 a 


month ? A. And taxes; yes, sir. 
Q. In this lease do you remember whether or not 
there was an option to purchase? A. Yes, siv. 


Q. And how much was that option to purchase 
for? A. $6,500. 

Q. At the time this lease was signed did you 
inake any expression as to the fairness of that 
price ? A. Yes. It was a low price. 

Q. Asa matter of fact, Mr. Albright, didn’t vou 
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mduee the purchase of this property on the basis of 
speculation in condemnation proceedings ? [69] 

A. No, sir. 

Q. Didn't you at that time, or a Jater time, make 
a statement or prepare a statement, that the prop- 
erty was worth up to $30,000, for condemnation pro- 
ceedings ? A. oll GNMior. 

Q. How high a valuation did vou make it? 

KR. $27,500. 

QM. In condemnation proceedings? 

A. Yes, sir. 

Q@. When was that value set? 

A. In 1939, when the Santa Fe dam proceedings 
took about tliee years of negotiations. And the 
eounty appraised—they concurred in the general 
valuation, between twenty and twenty-seven thou- 
sand dollars. Then thev changed the hne of the dam 
and government agents then came along—the ap- 
praisers—and they reduced the appraised valua- 
tion, in their estimation, to $17,000. And then the 
line was changed again on account of a great many 
factors which we had there; the dam was moved 
west; and they are not taking in anv factory build- 
ines at this time. 

Q. Then you prepared a valuation for the ap- 
praisal of the land to the United States government, 


which was to be condemned for dam purposes 
[= \'es, sir. 
Q. —at a price which vou estimated to be 
$27,000; is that right? [70] A. Sesvsit: 
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The Court: Of this same property? 

Mr. Victor Cogen: Yes, sir. 

The Witness: I built the building. It cost twenty- 
thousand dollars to build. We paid exactly $22,500. 

Mr. Victor Cogen: You are volunteermg an 
answer, now. 

Mr. Hindin: Let him explain that answer. 

Mr. Victor Cogen: You can examine him on re- 
direct, if you wish. I have no objection. 

The Court: Well, the court takes almost judicial 
notice of the method in which they appraise prop- 
erty if they want to sell it to the federal government, 

Q. Mz. Victor Cogen: As a matter of fact, the 
people who leased this property before, whom you 
describe as a chemical company, did not complete 
their lease, did they ? A. They did not; no. 

Q. They did not take up their option to pur- 
chase, did they ? A. No, sir. 

Q. This lease was signed by Sam _ Polakof, 
wasn’t it? A. Sam Polakof; yes, sir. 

Q. As the owner; is that true? A. Yeu 

Q. You were dealing with him as the owner 
at that, time, were you not? 

A. With Sam Polakof. [71] 

Q. Did Marvin Polakof ever pay any money 
for the purchase of that property to any escrow 
transaction, that you know of? A. No. 

Q. Did vou ever see any money come through 
Marvin Polakof’s hands? A. No, Sim 
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Q. The money that you received went through 
the hands of Sam Polakof, did it not? 

A. Yes, sir; Sam Polakof. My dealings were 
solely with Sam Polakof. 

Q. Some time during April, May or June of 
1939, did you come to my office ? A. Yes, sir. 

Q. With reference to this property? 

A. Yes, sir. 

@. Did you tell me at that time that Ivan 
Polakof wanted to clear title to this property and 
you wanted me to go down to the Title Insurance 
Company and prove the title? A. Yes, sir. 

Q. Did I then go down to the Title Insurance 
Company and spend the better part of a morning 
checking title with them? A. Yes, sir. 

Q. Did I not clear up with them the question of 
a judgment of record against the property? [72] 

Mr. Hindin: Just a second. We will object to 
that as being immaterial, as to what counsel did 
with the Title Company. 

Mr. Vietor Cogen: I am laying a foundation as 
to the knowledge of the owner. 

The Court: JI think it goes to his knowledge 
of ownership, because he has said Marvin was the 
owner. 

Mr. Victor Cogen: He has already said Sam was 
the owner. 

The Court: Yes. Go ahead. Proceed. 

Mr. Victor Cogen: Read the question, Mr. Re- 
porter. 

(Question read by reporter.) 
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A. I wouldn’t say they cleared it up. 

Q. By Mr. Victor Cogen: Was it clear when 
you left the room? A. It wasn’t. 

Q. Didn’t you leave the room in a high temper? 

A. Yes. 

Q. Because they wouldn’t clear it up? 

A. That wasn’t the point. 

Q. You heard about it a few days later and it 
was clear, wasn’t it? 

My. Hindin: I object to that as callmg for a 
conclusion of the witness. 

Q. By Mr. Victor Cogen: You were notified it 
was clear, weren’t you? 

The Court: We are getting far afield, counsel. 

[73] 

Q. By Mr. Victor Cogen: At that time you 
knew that, van Polakof was the owner, didn’t you? 

Mr. Hindin: Just a minute. I object to that as 
calling for a conclusion of the witness. 

The Court: If he knows he can answer the ques- 
tion. Answer yes or no. 

A. What was the question, please? 

Q. By Mr. Victor Cogen: At, the time jyom 
went up to the Tithe Company with me you knew 
that Ivan Polakof was the owner, did you not? 

A. No, I did not. I asked about that and We 
Sam Polakof told me that the title would have to 
be placed in Marvin Polakof’s name on account 
of this business condition. 
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Mr. Victor Cogen: I object to that on the ground 
it is hearsay. 

Mr. Hindin: I think it is very material. 

Mr. Vietor Cogen: There is no showing what, 
parties were present, or anything else. 

The Court: It is hearsay. You invited it, though. 

Mr. Victor Cogen: J know it, your Honor. 

The Court: Proceed. 

The Witness: When Mr. Marvin Polakof 

Mr. Victor Cogen: Just a minute. 

The Court; You have answered the question. 

Mr. Hindin: There is no question now. 

The Court: Proceed with vour question. [74] 

Q. By Mr. Victor Cogen: Mr. Albright, in 1935 
this property was purchased, wasn’t it? 
Yes, sir. 
Did you handle the title? AG Y esyesin 
Inj whose name was the title taken? 
Marvin Polakof’s. 
Then you had a deal in 1936? A. Yes. 
Then you had Sam Polakof as the owner? 
. I have a receipt saving, ‘‘Agent for Marvin 
Polakof.”’ 

Q. Do you have that receipt here? 

Pe A copy of it. 

Mr. Hindin: May we see that? 

The Witness: Yes. 

Q. By Mr. Victor Cogen: Has this receipt ever 
been signed ? A. Yes, sir. 


> DOPOO> 
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Q. Was Mr. Ivan Polakof present at the time? 

A. No, sir. 

The Court: What are you talking about? 

Mr. Victor Cogen: Some sort of a receipt. A 
blank receipt. 

Q. Was Marvin Polakof present ? 

A. No; not when I gave him the check. 

Q. J am asking you at the time you say a pur- 
ported [75] receipt was signed. Do you have the 
original of that receipt? A. No. 

Where is the original of that receipt? 

I haven’t got it. 

Do you know where it is? 

I gave it to the True-X Chemical Company. 
Do you know whether they still have it? 
That I don’t know. 

Was there only one original receipt? 

Yes. 

And that, as far as you know, is in the pos- 
session of the True-X Chemical Company ? 

A. Yes. 

Q. These dealings that you had were with Sam 
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Polakof, weren’t they ? A. Yes, sir. 
@. Do you know Ivan Polakof? 
A. Yes, sir. 
Q. Did you have any dealings with him? 
A. Yes. 
Q. With reference to this property? 
A. 


Yes, sir. 
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Q. When did you first talk to him? 

A. Right after | sold the property to Mr. Pola- 
kof through the bankruptcy court. [76] 

Q. Did you have any dealings with him in Au- 
gust, 1937? 

A. I can’t say definitely as to that particular 
date. Our dealings extended over a period of three 
or four years, nearly constantly, monthly. 

The Court: What was the nature of your dealings 
with him? 

A. My. Ivan Polakof became the record owner. 
Mr. Marvin Polakof intended to get married. He 
eame to my office and asked us what, he should do; 
that Marvin Polakof intended to get. married and I 
told him it was better to have the property in his 
name; that you can’t, tell what is going to happen 
in a marital relation, and it would be better to have 
that property in Ivan Polakof’s name, he being a 
single man. That was then done. 

The Court: Who was present when that, conversa- 
tion took place? 

A. No one. He came to my office. 

The Court: Who did? 

A. Myr. Ivan Polakof. 

The Court: Why did vou suggest putting it m his 
name ? 

A. Well, we discussed that. I suggested it for 
the reason that Marvin intended to get married, 
and he was apprehensive as to what was apt to hap- 
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pen, and they wanted to keep that property intact 
in their own family. 

The Court: Who told you that? 

A. Ivan Polakof. (774 

The Court: Gentlemen, we can’t finish before 
noon. We will take a recess at this time until 2 
o’clock. 

Mr. Hindin: Your Honor, would you care to in- 
struct the defendant, Marvin Polakof, to return 
this afternoon ? 

The Court: All witnesses present here are di- 
rected to return at 2 o’clock. 

(An adjournment was taken until 2 o’elock p. m. 
of this same day.) [78] 


er 


Afternoon Session 
2:00 O’elock. 


EK. K. ALBRIGHT 


Reealled. 
Cross Examination resumed. 


The Court: Proceed, gentlemen. 

Q. By Mr. Victor Cogen: Mr. Albright, 1 just 
want to clear up one statement, you made. When 
Tvan came to see you in reference to that property 
he made a statement to vou that Mr. Marvin Pola- 


kof was about to be married 
AG Csecin, 
Q. Or going to get married ? A. Yes, sim 
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Q. <A deed was drawn then? KK. Nes. 

Q. Did you prepare it? 

m=. I did; yes, sir. 

Q. And that deed was a transfer of property 
from Marvin to Ivan? A. Yes, sir. 

Q. Do you recall about what date that was? 

ae No, I don’t. I know I notarized that. The 
recordings are in another court, and I am unable 
to ascertain the date. 

The Court: Wasn’t that deed executed as of that 
date? 

Mr. Victor Cogen: Yes. I just want to eall at- 
tention [79] to the dates. I have the original deed, 
so we can use that instead of the photostatic copy. 

Q. Mr. Albright, I have a deed, which is the 
sane as Plaintiff's Exhibit 3. This is the original 
deed, and I note the date 1s the 26th day of August, 
1937. Would vou say that was about the date that 
Mr. Ivan Polakof came to vou and talked to vou 
about the fact that Mr. Marvin Polakof was gettmeg 
inarried and he wanted to have the property trans- 
ferred from Marvin to himself to avoid any com- 
plications with Marvin’s future wife? 

A. That not being my writing over here, I am 
somewhat in doubt—I did not write this here. 

Q. Is this the deed that vou prepared ? 

m es, sit. 

Q. J will ask vou to look on the reverse side 
thereof. You will notice that there is a notary ac- 
knowledgment ? A. Yes. 
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Q. In Nebraska, in the County of Douglas, on 
the 26th day of August, 1937, Marvin Polakof ap- 
peared before this notary, Mr. Darner, I think, 
that is—as close as I can get to it. Does that fix 
the time in vour mind as to the date on which 
Ivan talked to you? A. Yes; that is the time. 

Q. You know, of course, that Marvin married 
in the early part of 1938? 

Mr. Hindin: If you know. [80] 

A. That I don’t know. The only way I can fix 
the date, at that time in 1937 I just moved in my 
new house in June, and the transaction took place 
in my new house. 

Q. By Mr. Victor Cogen: That would be ap- 
proximately in June, 1937? 

A. In June I moved in my new house. 

The Court: It would be after June? 

A. In June, 1937, I moved into my new house, 
and the transaction took place in my new house. 
Therefore, I fix the date about June, 1937. 

Q. By Mr. Victor Cogen: Ivan told you at that 
time he wanted the property transferred so there 
would be no complications with Marvin’s future 
wife? A. That is correct. 

Q. And when they were married he didn’t want 
anything to happen to affect the ownership of the 
property by reason of the marriage ? A. Yes 

Mr. Victor Cogen: That is all. May we have 
this exhibit for identification ? 
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Mr. Hindin: We have a certified copy of the 
document already in the record, counsel. 

Mr. Victor Cogen: Well, I am satisfied, if coun- 
sel is, that it is a certified copy of the original. 

Mr. Hindin: Yes. Counsel, there are one or two 
more questions I want to ask him, but before I do 
that I want to [81] offer this certified copy of a 
power of attorney given from Marvin Polakof to 
Sam Polakof. 

The Clerk: Plaintiff's Exhibit 4. 


IPG OS MMO Se Lop cOAbs Meet 


Book 14312 Page 122 Official Records 
Power of Attorney General 
Know Ali Men by These Presents: That J, Mar- 
vin Polakof residing at 2231 Branden St., in the 
City of Los Angeles, County of Los Angeles, and 
in State of California, have made, constituted, and 
appointed, and by these presents do make, consti- 
tute and appoint Sam Polakof residing at 2231 
Branden St., in the City of Los Angeles, County of 
Los Angeles, State of California, my true and law- 
ful Attorney for me and in my name, plaee, and 
stead, and for my use and benefit, to ask, demand, 
sue for, recover, collect, and receive all such sums 
of money, debts, dues, accounts, legacies, bequests, 
interests, dividends, annuities and demands whatso- 
ever as are now or shall hereafter become due, ow- 
ing. pavable or belonging to me and have, use and 
take all lawful wavs and means in my name or other- 
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wise for the recovery thereof, by attachments, ar- 
rests, distress, or otherwise, and to compromise and 
agree for the same and acquittances or other suffi- 
cient discharges for the same for me and in my 
name, to make seal, and deliver; to bargain, con- 
tract, agree for, purchase, receive, and take lands, 
tenements, hereditaments, and accept the seizin and 
possession of all lands, and all deeds and other as- 
surances, in the law therefor and to lease, let, de- 
mise, bargain, sell, remise, release, convey, mortgage 
and hvpothecate lands, tenements, and heredita- 
ments, upon such terms and conditions, and under 
such covenants as he shall think fit. Also to bargain 
and agree for, buy, sell, mortgage, hvpothecate, and 
in any and every way and manner deal in and with 
goods, wares, and merchandise, choses in action, and 
other property in possession or in action, and to 
make do, and transact all and every kind of busi- 
ness of what nature or kind soever, and also for me 
and in my name, and as my act and deed, to sign, 
seal, execute, deliver and acknowledge such deeds, 
leases and assignments of leases, covenants, inden- 
tures, agreements, mortgages, hypothecations, 
bottomries, charter-parties, bills of lading, bills, 
bonds, notes, receipts, evidences of debt, releases 
and satisfaction of mortgage. judgment and other 
debts. and such other instruments in writing of 
whatever kind and nature as may be necessary oF 
proper in the premises. Giving and Granting unto 
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my said Attorney full power and authority to do 
and perform all and every act and thing whatsoever 
requisite and necessary to be done in and about the 
premises as fully to all intents and purposes as I 
might or could do if personally present hereby rati- 
fying all that my said Attorney Sam Polakof shall 
lawfully do or cause to be done by virtue of these 
presents. 

In Witness Whereof, I have hereunto set my 
hand and seal the 18th day of July, nineteen hun- 
dred and 36. 

MARVIN POLAKOF 


State of California, 
County of Los Angeles—ss. 


On this 18th day of July, A. D., 1936, before me, 
C. R. Pearman, a Notary Public in and for said 
County and State, personally appeared Marvin 
Polakof, known to me, (or proved to me on the 
oath of—) to be the person whose name—subseribed 
to the within Instrument, and acknowledged to me 
that he executed the same. 

In Witness Whereof, I have hereunto set my hand 
and affixed my official seal the day and vear in this 
certificate first above written. 

(Notarial Seal) 
C. R. PEARMAN, 
Notary Public in and for said County and State. 
Notary Public in and for the County of Los 
Angeles, State of California. 
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#974. Copy of original recorded at request of 
Appointee, July 29, 1936, 1:21 PM. Copyist #114. 
Compared. C. L. Logan, County Recorder, By 8. D. 
Terry 8 Deputy 
$1.00-6 s. 


Mr. Hindin: Also, I would like to file this sub- 
poena and return thereof for the True-X Chemical 
Company. 

Mr. Victor Cogen: Counsel, if you will state the 
purpose to the court I may not object to the intro- 
duction of it. 

Mr. Hindin: The purpose, if the court please, is 
to lay a foundation for the introduction of second- 
ary evidence, namely, a receipt. 

Mr. Victor Cogen: If the court please, I am 
going to object to that as a pure conclusion of the 
marshal, Mr. Clark, by his deputy, as receiving a 
subpoena on the 14th day of October, 1941—that 
is the date, isn’t it? 

Mr. Hindin: Yes. 

Mr. Victor Cogen: And that he has checked the 
city and telephone directory and can’t find them. I 
submit, vour Honor, that it should not be permitted 
to be introduced for any purpose. 

Mr. Hindin: It is a matter of official record, 
vour Honor. 

The Court: That will be filed. It isn’t mueh 
foundation, counsel. I know how easy it is to get 
this. 
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Redirect Examination 

Q. By My. Hindin: Now, one or two more 
questions, [82] My. Albright. You testified that 
you had a conversation with Mr. Sam Polakof with 
reference to this property; is that correct ? 

A. I had several conversations. 

Q. With Mr. Sam Polakof? 

A. Yes. Nearly all of them. 

Q. Did Mr. Sam Polakof tell you that he held 
a power of attorney from Marvin Polakof to aet for 
that property ? 

Mr. Victor Cogen: If your Honor please, that 
is objected to as hearsay. 

The Court: Objeetion sustained. 

Q. By Mr. Hindin: Did either Marvin Polakof 
or Sam Polakof show vou a power of attorney from 
Marvin to Sam? 

My. Victor Cogen: I object to that on the ground 
that it is a double question, your Honor. 

The Court: It is a technical objection. Over- 
ruled. 

Mr. Vietor Cogen: What Sam Polakof did is 
one thing. What Marvin Polakof did is entirely 
another matter. And one objection would be good: 
the other wouldn’t. 

The Court: IT will overrule the objection. 

Mr. Hindin: Will vou repeat the question? 

(Question read by reporter.) 

The Court: Do vou know anything about a 

power of attorney that Sam had? 
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A. Yes, sir. 

Q. By the Court: From whom did you learn 
that? [83] 

A. I bought a water stock from the—this com- 
pany had no water stock and I negotiated a deal 
for the purchase of the water stock. He gave me 
a check first, then I took the rest of the money from 
the rental of the property and applied it on the 
purchase of the water stock and issued it to him. 
It was to be issued to—— 

The Court: Who was that? 

A. Our water company. The secretary of the 


water company said 

The Court: We don’t care what they told you; 
but did you talk to Marvin about that? 

Been Ole didiiat 

The Court: Who did you talk to? 

A. To Mr. Ivan and to Mr. Polakof. Mr. Pola- 
kof told me he has a power 

The Court: Wait a minute. That is Sam? 

A. That is Sam, ves. 

The Court: Did von talk to Ivan? 

A. I talked to Ivan. 

The Court: What was the conversation with 
Tyan about? 


A. The issue, again, of the water stock came up, 
and I asked to whom to make that water stock out. 
He said to make it—I said, ‘‘Shall I make 1fjaam 
to Sam Polakof or Marvin Polakof?’’ He said, 
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“Tt doesn’t matter, because my father has the power 
of attorney from Marvin.”? And when Mr. Polakof 
eame in I asked him about that. [84] 

The Court: We don’t care about that. That Is 
Sain? 

A. Sam, ves. But I knew there was a power of 
attorney. 

Mr. Hindin: Your Honor, I want to call this 
fact to your Honor’s attention: That here we have 
a document of record whereby Sam Polakof is given 
a power of attorney to act as attorney in fact for 
Marvin Polakof with reference to this property. 
Any acts or statements made by Sam Polakof with 
reference to and under this power of attormey, I 
submit under the authorities they are binding as an 
admission against interest, against this defendant, 
Marvin Polakof. 

The Court: J will be glad to listen to your au- 
thorities. 

Mr. Victor Cogen: T have the stock here. It 
femede out to Ivan Polakof, as of October 11. 
1937. If they want to go into that and show that 
he received instructions to put it m Tvan’s name, 
IT am perfectly willing, because it substantiates our 
statement. 

The Cowt: Proceed. 

Mr. Aindin: That isn't the purpose, at all. 

See eteme ask vou this, Mi. Albright: After 
Marvin got this property vou negotiated this lease, 
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that you testified to this morning, to the True-X 
Chemical Company; is that correct? 

AY © Vesysin. 

Q. Now, did the True-X Chemical Company ever 
take [85] possession of that property ? 


A. Yes, sir. 

Q. How long were they in that property? 

A, About a year and a half. 

Q. Are they in business now, do you know? 

A. They are not in business now. 

Q. When did they go out of business? 

A. In the fall of 1938. 

Q. Did you know the members of that business? 

A. Yes, sir. 

Q. Are they available in Los Angeles County 
now ? 


A. I know the address of one; Mr. Newhouse; 
he is in Glendale. But I just looked at my memo- 
randum. I haven’t got it here. I have it in my 
office. 

Q. But the True-X Chemical Company has been 
out of business since 1938 ? 

A. Yes, sir. 

Q. This receipt that you identified this morn- 
ing, do you have that with you now? 

A. You mean a copy of that receipt ? 

Q. Yes. A. Yes. 

Q. Thank you. There was an original of that 
receipt made, was there not? A. Yes, sit. 
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Q. Was that original made at the same time that 
this [86] copy was made? 

A. Yes. J made it. 

Q. Was it made by the same stroke of the type- 
writer keys? 

A. Yes; TJ had a carbon there and typed it. 

Q. And the original and this copy were made 
at one and the same time? A Yes: 

The Court: One is a carbon copy of the other? 

A. Yes, sit. 

Q. By My. Hindin: What became of the orig- 
inal of that? 

The Court: He testified he delivered it to the 
chemical company. 

Mr. Hindin: That is right. 

Q. Was the original signed in your presence ? 

A. Yes, sir. 

Q. By whom? A. By Mr. Sam Polakof. 

Mr. Victor Cogen: Pardon me, your Honor. I 
would like to enter an objection. T object to it on 
the ground that it isn’t the best evidence. The orig- 
ial document is the best evidenee, and there has 


been no showing 
Mr. Hindin: I haven't offered this in evidence. 
Mr. Victor Cogen: You are asking the question. 
And the evidence indicates that the Trne-X Chem- 
ical Company had a representative in Mr. New- 
house. [87] 
The Court: Gentlemen, are we going to get down 
to facts? 
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Mr. Victor Cogen: I want to get down to facts 
as soon as possible, your Honor. 

The Court: Do you deny that Sam- Polakof 
signed this receipt? 

Mr. Victor Cogen: I have never seen the orig- 
inal or have I ever seen the copy. 

The Court: Have you reason to deny it? This 
man was acting as agent for the whole group, 
wasn’t he? 

My. Victor Cogen: I couldn't say. 

The Court: He was acting as agent for somebody 
there. 

Mr. Victor Cogen: He was acting as agent for 
somebody there, but I couldn’t say for all the fam- 
ily. 

The Court: But there are three members of the 
family. 

Mr. Vietor Cogen: That is right. 

The Court: And he was acting as agent for the 
property, to find them a tenant. 

Mr. Victor Cogen: Without indicating who he 
was acting for. 

The Court: Well, I want to find out pretty soon. 
Trg to domi: 

Mr. Victor Cogen: Yes. 

Q. By Mr. Hindin: I say, Mr. Sam Polakgl 
signed that in vour presence: is that correct ? 

A. Yes. When the cheek was brought into my 
office, [88] Mr. Newhouse—— 
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The Court: I don’t think it proves anything, one 
way or the other. 

Mr. Hindin: I will offer this in evidence as sec- 
ondary evidence. The foundation having been laid 
that it is impossible to produce the original. 

Mr. Victor Cogen: We object to it on the ground 
that it isn’t the best evidence. 

The Court: I think there is sufficient founda- 
tion, but I can’t see whether or not it is very ma- 
terial. In a case like this vou generally let evi- 
dence m and see what vou have got when vou get 
through. 

The Clerk: Exhibit 5. 


RVAINTIRE’S EXIT 3 
May 10, 1938. 


Received from Mr. H. C. Kendall, Mr. C. E. Cros- 
by, and Mr. Frank Newhouse, Check for the amount 
of $189.69 (One-Hundred-Highty-Nine) Dollars and 
69 cents as payment for the rental for the Factory 
Building, located on Commer 4th, Street and French 
Av, County of Los Angeles. 

The Rentel is for the period of from the first day 
of April. to the first day of June, 1938, comprising 
the Sum of $120.00. The difference of the $120.00 
and the amount of the Check $189.69, is for the pay- 
ment of the Taxes which the Tennants are paying 
under the term of the Lease. 


Agent for Mr. Marvin Polacoft 
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Q. By Mr. Hindin: Mr. Albright, are you 
familiar with the assessed valuation of that prop- 
ent. A Yestsin 

Q. Do you have the original tax bills for the 
vear 1938 in your posession for that property ? 

A. Just one. 

(. Just one. For the year 1938? 

A. 1938-19389. 

Q. For 1938-1939. How did you come in pos- 
session of that tax bill? 

A. I paid the taxes for the property. 

Q. You did? 

A. Yes. The True-X Chemical Company would 
give me a [89] check and I paid the taxes. 

Q. That was during the period of their tenancy? 

AT Wes, sin. 

My. Hindin: I offer this in evidence. 

The Court: What does it show the assessed valu- 
ation? That is the only thing we are interested in. 

Mr. Hindin: It shows the assessed valuation at 
$4,600. 

@. Is that correct? A. Yes. 

The Court: How much is the real estate? 

My. Hindin: The real estate $660; improvements 
$3,940; total $4,600. Do I take it from vour Honor’s 
statement 

The Court: J don’t think it is necessary to intro- 
duce it in evidence, unless counsel wants it. 

Mr. Victor Cogen: J don’t see any particular 
reason for 1t. 
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Q. By Mx. Hindin: To whom is that property 
assessed as the legal owner ? 

Mr. Vietor Cogen: We object to that, your 
Honor. 

The Court: That isn’t evidence of the record 
title, counsel. We have the legal title before us; 
the deeds. 

Mr. Hindin: hat is all. 

The Court: Mr. Albright, vou originally owned 
this property, as I understand ? 

A. No, your Honor. T just bwilt the building. 
I am a subdivider by profession, and I took a large 
area of [90] property and built four factories there 
for the purpose of starting building that thing up, 
and one of the factories was on this Polakof prop- 
erty, which was built for the California Law Pub- 
lishing Company. When the Mortgage Realty Com- 
pany beeame insolvent then I bought this property 
in court for Mr. Polakof and Mr. Fratkin. 

The Court: You bought it—— 

A. In the bankruptey court. 

The Court: You bought it in the bankruptey 


court for these two men ? A. Yes. 
The Court: Did vou handle the whole transac- 
tion ? AY Gs, eS 


The Court: Did vou handle the money ? 

A. Yes, sir. 

The Court: From whom did vou get the money ? 

A. From Mr. Fratkin and My. Polakof. These 
two were partners. They bought the property orig- 
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inally for $2,650. My. Polakof and Mr. Fratkin 
became partners. 

The Court: Each put up half the money ? 

A. Each put up half the money. 

The Court: You bought the property at that 
time, and, as I understand, it was vacant then for 
about eight months? A. About a year. 

The Court: hen you rented it to the chemical 
company ? 

A. TI leased it to the chemical company. [91] 

The Court: And this receipt you are talking 
about was for the first payment of the rent? 

A. That was the last payment of the rent. They 
just put up $300. They took an option to purchase 
the property for $6,500. 

The Court: They put up $800 cash? 

A. gies, siz 

The Count: What did you do with that $300? 

A. I gave it to Sam Polakof. 

The Court: You gave it to Sam Polakof ? 

A. Sam Polakof. Including rent and option 
money. 

The Court: All the rent vou collected you gave 
to Mr. Sam Polakof ? 

A. ‘To Mi: Sam Polakol jyesvsir. 

The Court: Did you ever have any transaction 
with reference to this property with Marvin? 

A. No, sir. 

The Court: Did Marvin ever talk to vou about 
the property ? 
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A. Yes. He came over to visit us once in a 
while. They were building boats after the boat plant 
moved in, and Mr. Polakof built two boats over 
there for his own account. And they came over, 
usually Sundays, and visited. Marvin came over 
there with his wife and T met Mr. Marvin Polakof. 
After that TIT needed some varianee in’ zonine— 
wanted to change the zoning ordinanee, and I met 
Mr. Marvin [92] there. That was about the only 
business T had with Marvin. 

The Court: With reference to this onginal decd, 
did this other party transfer to Marvin ? 

Mr. Hindin: Which party, Fratkin? 

The Court: Yes. 

Mr. Hindin: Yes. 

Mr. Victor Cogen: In 1936, wasn't it? 

Mr. Hindin: T don’t know. 

The Court: Did you know Mr. Fratkin sold the 
property to Marvin? 

A. Yes, sir. Mr. Fratkin came over and con- 
sulted me about it. 

The Court: Who told vou to put it m the name 
of Marvin? Sir ean PeOlalcet 

Wie Court: Was anvthing said at that time as 
to where the money was conmng from ? 

eee Your Honor, | don’t understand. Which 
money? The money that came from where ? 

The Court: The money that Sam Polakef put 
up. Did he tell vou where the money came from? 
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A. No; he didn’t say. He hypothecated—made 
a loan. The first original price was $2,650. Mr. 
Fratkin put one-half; then Mr. Polakof put up 
$500; then Mr. Polakof signed a mortgage for $1,000 
payable to Mr. Fratkin. That was the total pur- 
chase price. Then after, Fratkin wasn’t satisfied 
[93] because he couldn’t lease this building right 
away; and then he sold his interest to Mr. Polakof 
and then he became the sole owner—Mr. Marvin 
Polakof then became the sole owner. 

The Court: As far as you know, then, Marvin 
has never exercised any supervision over the prop- 


erty himself, has he? A. Never. 
The Court: As far as you know it has always 
been Sam? A. Sam Polakof. 


The Cowt: What have yon known about Ivan 
being in the picture? 

A. Ivan was more active. Ivan was always more 
active. My negotiations was nearly always with 
Ivan when Sam Polakof wasn’t around. He was 
more active than Marvin. 

The Court: How did you come to have the water 
stock m Ivan’s name? 

A. The water rental was delinquent and I 
couldn’t get any money from anyone to pay the 
water money, so I took Ivan over to the president 
of the water company and he promised to pay the 
water. It would be, then, about $65 in arrears on 
the water payment. So I took Ivan over to the 
water president; he had ordered me to shut the 
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water off; and Ivan promised to give me $32.50 and 
to give me another $32.50 right away. That was 
three years ago. I haven’t got it yet. When I 
bought the water stock Mr. Sam Polakof gave me 
$50, then I prepared the assignment of the rental 
[94] of the building to Mrs. Kenney, the owner of 
the water stoek, and I authorized Mrs. Kenney to 
issue the water stoek when the total sum of $400 
had been paid, at which time the secretary was 
authorized to make a certificate to Mv. Ivan Polakof, 
beeause that was the man that owed for the water 
bill, and Ivan Polakof paid this $32.50. There wasn’t 
any reference at all as to whom to make it out to, 
so he said to make it out to Mr. Ivan Polakof. 

The Court: Who said? 

A. Mr. Sam Polakof. 

The Court: Then, as I understand, Sam and 
Ivan have been the active ones in this property? 

m. Yes. 

The Court: And Marvin has not been taking an 
active part ? A. No. 

The Court: When was this conversation that vou 
had with Ivan concerning the transfer of the prop- 
erty to him? 

A. That was prior to the marriage of Marvin. 

The Court: Who was present at that time? 

A. Only Mr. Ivan. Mr. Ivan Polakof and my- 
self. 

The Court: How did you come to be discuss- 
ing it? 
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A. We were very friendly. Sam Polakof was a 
very good friend of mine and we were rather very 
close friends, and whatever came up—he discussed 
a lot of personal matters with me, and private mat- 
ters, construction and [95] building and lease, and 
so on, and whenever he had any difficulty then he 
came to me. If he wanted to borrow money and 
make a loan then I endeavored to hypothecate the 
property if I could. And we became rather chummy. 
Very often he brought to me letters which he read 
to me, telling me his difficulties, and that was one 
of the reasons we were verv close. The change in 
the property occurred when Ivan came over and told 
me his brother was apt to get married and he was 
apprehensive as to the marital difficulties which 
might arise. So then I suggested that they deed 
this property to Ivan from Marvin. 

The Court: Was anything said at that time as 
to who owned the property ? 

A. We knew who owned the property. That did 
not have to be discussed. We knew it was Sam 
Polakof and we didn’t have to discuss that. We 
knew the true picture. 

The Court: But vou knew it was in Marvins 
name ? vA. oiies. 

The Court: Then vou didn’t know who actually 
owned the property ? 

A. Exeept from the reeord. 

The Court: All vou knew was who was the ree 
ord owner ? 
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A. The record owner; that is right. 

The Court: Was there any discussion at that 
time in which Ivan made any comment about, ‘‘T 
have money in that property’’, or something to that 
effect ? [96] A. No, he did not. 

The Court: Or, ‘‘My father has some money 
in it’’? 

A. No; he did not say that. He took it for 
eranted I knew the situation. 

The Court: You didn’t know whose money went 
originally into it? 

A. Mr. Sam Polakof. He had it. 

The Court: But you don’t know whether Mr. 
Marvin Polakof has any money in the property or 
not ? A. No. . 


Reecross Examination 

Q. By Mr. Victor Cogen: Mr. Albright, this 
stock counsel didn’t want to ask you about, do you 
know what this is? A. Yes, sir. 

Q. Just tell the court, because I don’t want it 
introduced in evidence. 

The Court: He has already testified it is a cer- 
tificate of water stock. 

Mv. Victor Cogen: Yes. 

The Court: What is the date of it? 

Mr. Victor Cogen: October 11, 1937. 

Q. Mr. Albright, this deed that was made from 
Marvin to Ivan was about June or July or August, 
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1937, transferring the property from Marvin to 
Tvan; isn’t that right ? A. Yes, sir. [97] 

Q. And isn’t that the reason why the stock, which 
was issued about a month or two after the transfer 
was made in 1937, was issued in Ivan’s name, be- 
cause he was the owner of the stock and the stock 
had to run with the land; isn’t that right ? 

A. That is right. 

Q. And that is why it was made in Ivan’s name? 

A. Yes. 

The Court: Any further questions? 

Mr. Victor Cogen: No further questions. 


Mr. Hindin: I would like to make a motion to 
strike that last, on the ground that it calls for a 
conclusion of the witness. 

Mr. Victor Cogen: I think it is merely clarify- 
ing what he said before. 

The Court: Does the stock certificate itself show 
the purpose ? 

Mr. Victor Cogen: I will read it to vour Honor. 

The Court: Let me see it. 

Mr. Hindin: The last three questions, your 
Honor, have gone to the question of who was the 
owner. That may or may not reveal it, and the ques- 
tion is one that calls for a conclusion of the wit- 
ness. 
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The Court: Well, why don’t you introduce that 
stock certificate, and you can withdraw it by sub- 
stituting a photostatic copy. [98] 

Mr. Victor Cogen: I will be glad to. 

Mr. Hindin: To which we object on the ground 
that no proper foundation has been laid, and I move 
to strike the answer of the witness to the last three 
questions on the ground that they eall for and are 
conclusions. 

The Court: Well, the stock certificate shows it is 
pertinent to this, so I am going to deny the motion. 
This stock certificate corrects any conelusion. It 
may be introduced in evidence. 

The Clerk: Defendants’ Exhibit A. 

Defendant’s exhibit A is a Stock Certificate 
#42 for five shares of Connemara Mutual 
Water Co., issued to Ivan Polakof dated Octo- 
ber 11, 1987. 


Mr. Victor Cogen: That is all, Mr. Albright. 

Mr. Hindin: May we have a stipulation, coun- 
sel, that Mr. Sam Polakof died in the interim? 

Mr. Victor Cogen: I think he died some time in 
June or July, 1940—May 3, 1940. 

Mr. Hindin: May we have a stipulation that Mr. 
Sam Polakof died May 3, 1940? 

Mr. Victor Cogen: Yes. 

Mr. Hindin: At this time T would like to offer a 
certificate of the county clerk. 

The Court: What is it? 
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Mr. Hindin: A certificate by the county clerk 
of Los Angeles County that there has been no pro- 
bate of the estate of Sam Polakof. 

Mr. Victor Cogen: I might say there was no es- 
tate, so there could be no probate. There have been 
no papers filed [99] for the probate of the estate of 
Sam Polakof. 

Mr. Hindin: Counsel, may we have a stipulation 
that Mr. Gustave Goldstein is the duly elected, qual- 
ified and acting trustee in bankruptcy, and may 
we also have a stipulation that there are now not 
sufficient funds in the hands of the trustee in bank- 
ruptcy to pay the claims of the creditors who have 
filed and proven claims? 

Mr. Victor Cogen: Yes; we will so stipulate. 

Mr. Hindin: ‘That is, in the bankruptcy case of 
Marvin Polakof, doing business as Ace Distributing 
Company ? 

Mr. Victor Cogen: That is correct. 

Mr. Hinden: So stipulated? 

Mr. Victor Cogen: So stipulate. 

Mr. Hindin: Now, vour Honor, we have in our 


possession the two documents that 
The Court: May I see them? 
Mr. Hindin: We would like to offer them in 
evidence when the proper time comes—— 
Mr. Victor Cogen: I am going to object to the 
introduction 
Mr. Hindin: Wait‘a minute. Mr. Graeber was 
on the stand, subject to cross examination by your- 
self. [100] 
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Cross Examination 
Resumed. 

Q. By Mr. Vietor Cogen: Mr. Graeber, do you 
have any statement, or were there ever any state- 
ments issued to the Acampo Winery as a basis for 
eredit established by Marvin Polakof, when Mr. 
Marvin Polakof first started doing business with the 
Acampo Winery? 

A. I don’t know that. 

Q. Have you checked the records to see whether 
there are any statements in the files of the Acampo 
Winery? A. Yes, sir. 

Q. Outside of this one statement that the Judge 
is reading now, have you been able to find any other 
statements? 

A. Do you mean statements given us by Mr. 
Polakof ? 

Q. Yes. A. No. That is the only one. 

Q. That is the only one. You did a business of 
about $5,000 a month with Mr. Polakof ? 

A. That is right. 

Q. And you did not receive any financial state- 
ments from him in the vear 1935, 1936, 1937, 1938 
or 1939? 

A. No. At least none that are on file m our of- 
fice at present. 

Q. Then. when vou did give Marvin Polakof 
eredit vou did not do it on the basis of a written 
statement showing the ownership of the property 
out in Baldwin Park? [101] 
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A. I don’t believe I am in a position to answer 
that question, because I didn’t pass on the credit 
of that account. It was done by other officers of 
the corporation. 

Q. Do you know the name of the licensee with 
whom your firm was doing business; that is, the 
heensee of Ace Distributing Company ? 

A. All I know is that our invoices were made 
to the Ace Distributing Company. 

Q. Under the State law of California it is nec- 
essary when you sell liquor from a winery to a 
wholesaler you have to sell it only to a licensee? 

Mr. Hindin: Just a second. Is that a question 
or a statement ? 

Mr. Victor Cogen: I am asking if he knows that 
as a fact. 

A. From personal knowledge, no. 

Mr. Hindin: I object to that as calling for a 
conclusion of the witness. If it is a matter of State 
law, that is what it is. The court would take judi- 
cial notice of that fact, if that is the fact. 

The Court: But sometimes we are supposed to 
take judicial notice of State laws we don’t know 
anything about. 

Mr. Victor Cogen: Will counsel stipulate that 
that is a law of the State of California, that liquor 
can only be sold by wineries to an authorized li- 
censed wholesaler? 

Mr. Hindin: Or his representative. We will so 
[102] stipulate. 
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Mr. Victor Cogen: What is the representative ? 
[ don’t understand that. 

Mr. Hindin: They can sell it to a man licensed 
to purchase the liquor, or his authorized represen- 
tative. 

Mr. Victor Cogen: I don’t know about the au- 
thorized representative. I know you ean sell it to 
the authorized licensee. 

Q. Did you know in whose name the license was 
taken for the Ace Distributing Company ? 

A. I have heard it. From personal knowledge 
I don’t know. In other words, I never saw the li- 
cense, but I understood—— 

The Court: You will have to speak a_ little 
louder. I can’t hear you. 

A. I understood it was in the name of Mr. Mar- 
vin Polakof. 

Q. By Mr. Victor Cogen: Marvin Polakof was 


a licensee? A. Yes. 
Q. Doing business as the Ace Distributing Com- 
pany? 


A. That is the way it was understood; ves. 

Q. In June, 1940, there was indebtedness from 
the Ace Distributing Company to the Acampo Win- 
ery and there was a little difficulty at that time. 
wasn’t there ? A. Yes. 

Q. Mr. Bokofsky became associated with the Ace 
[103] Distributing Company: is that correct ? 

Se Bhat is right. 
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Q. And there was an agreement made between 
Mr. Bokofsy and the Acampo Winery in reference 
to the indebtedness of the Ace Distributing Com- 
pany, wasn’t there ? 

Mr. Hindin: Just a second. We will object to 
that on the ground that there is no proper founda- 
tion Jaid, in that there is no showing what these 
agreements are supposed to have contained or who 
made them, or whether they were written or oral. 

Mr. Victor Cogen: I may state for counsel’s 
benefit that it is an agreement made some time in 
June or July, 1940. Is the agreement there? 

My. Hindin: Is this the one? 

Mr. Victor Cogen: That may not be the only 
agreement. There were two or three agreements, 
as I understand. 

The Court: I am a stickler for the best evidence. 

Mr. Victor Cogen: All right. I will be glad to 
do it, your Honor. 

Have you ever seen this instrument before? 
Yes, sir. 

Who were the parties to it? 

Acampo Winery and Mr. Bokofsy. 

Yes. The items referred to in that, the in- 
debiedneee of the Ace Distributing Company as of 
this particular date—— [104] 

A. It refers 

Q. —of August, 1940? 

A. The agreement does not mention the indebted- 
ness. It refers to it. 


FOPoPreo 
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Q. It refers to the indebtedness ? 

A. It does not mention the amount. Yes; it re- 
fers to it. 

Q. At that time the Acampo Winery took 12 
notes from the Ace Distributing Company amount- 
ing to approximately $6,000; isn’t that correct? 

A. Trade acceptances. 

Q. Trade acceptances ? Ae Wes, sia 

Q. And those trade acceptances were guaranteed 
by Perey Bokofsy? 

A. Well, they were signed by him. T[ don’t know 
whether 

Q. Do you have the originals here? 

A. Aren’t they attached to the claim ? 

Q. IJ don’t know. 

Mr. Hindin: Some of them are attached to the 
claim. 

The Witness: JT do not have them. 

Q. By Mr. Victor Cogen: Are these the photo- 
static copies of the trade acceptances that are re- 
ferred to in this agreement of August 14, 1940, that 


T have just been asking vou about ? 

A. Some of them are. TLet’s see. They are the 
[105] balances of—here is one. These are the photo- 
statie copies of trade acceptances representing the 
balance due from Ace. T don't find anv of those 
$500 ones. Here they are. Yes: these are the ones. 
That is correct. 

My. Victor Cogen: Counsel, is it all right to 
refer to these photostatic copies. instead of the 
onginals ? 
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Mr. Hindin: Yes. For the purpose of identi- 
fication, those are the photostatie copies referred to 
or attached to the claims of the Acampo Winery 
which have heretofore been filed in the bankruptcy 
court and which have been offered by reference this 
morning. 

Q. By Mr. Victor Cogen: When these trade ac- 
ceptances were received they were taken in ac- 
cordance with this agreement that I have just re- 
ferred to, the one that is in front of you? 

A. Yes. 

@. Thereafter some of these trade acceptanees 
were paid, weren’t they? A. Yes. 

Q. You received $2,000 in toto? 

A. Yes; for trade acceptances. 

-Q. For trade aeceptances. There is an indebted- 
ness owing from the defendants. That referred to 
the indebtedness prior to April, 1939? 

A. Yes. 

Q. And $2,000 would be more than sufficient to 
pay that? [106] 

The Court: That is a conelusion. 

Mr. Victor Cogen: Well, I will ask it another 
way. 

The Court: You don’t have to ask the question if 
£2,000 will pay a $1,000 bill. 

Mr. Victor Cogen: All right, your Honor. 

Q. Did you receive instructions from Mr. Mar- 
vin Polakof to apply the two thousand dollars to 
the indebtedness after April 24, 1939? 
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ke NO, sir. 

Q. You merely applied it on the account; is that 
correct ? A. Yes. 

Q. Do you have the running account, the original 
ledger sheet or a copy of your ledger sheet? 

A. Of their account? 

Q. Yes. 

A. ‘The Ace account. Yes, sir. 

Q. May I see that? 

A. This is the accounts receivable. This is the 
trade acceptance record. 

Q. In referring to these documents did they 
state how much merchandise was bought by the 
Ace Distributing Company from July Ist? 

The Court: Where is that running account? 

A. These are the accounts receivable and these 
are the trade acceptances. 

The Court: That is the trade acceptance? [107] 

ee Yes. 

The Cowt: The trade acceptances cover the— 

A. Perhaps I should explain. 

The Court: The trade acceptances simply cover 
the items that are in here? 

A. Yes. In other words, when a trade aceep- 
tance is received the account is credited and the 
trade acceptance record is set up. 

The Court: Is that what this balance refers to? 

A. That is right. That is in the open account. 

The Court: And the trade acceptances are trade 
acceptances to cover that item, or should be? 
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A. This would be in addition to the trade ac- 
ceptance balance. 

The Court: In addition? 

A. As of July Ist there were trade acceptances 
not executed, but that figure there, the balance of 
the indebtedness, was made up by the balance of 
the trade acceptances shown outstanding. 

The Court: All right. Proceed. 

Q. By Mr. Victor Cogen: For the purpose of 
the record and to avoid putting all these documents 
in the record, what is your balance on the open ac- 
count of the Ace Distributing Company as of the 
end of 1940? 

A. It was ¢2175on 

@. Prior to or subsequent to April? For what 
period of [108] time is this $217.51 unpaid? 

A. I think that represents a cooperage balance. 
It couldn’t have been much more than 90 or 120 
days, perhaps. 

@. That would be for moneys owed at least dur- 
ing the year 1940; not before that? A. Yes. 

Q. You have a trade acceptance ledger.. Maybe 
I had better ask you during the recess what that 
represents. 

Mr. Hindin: May I take the witness over. I 
think I can clear that up very quickly. 

Q. By Mr. Victor Cogen: What is this 8471? 

A. Well, the amount owed as of November 8th 
was $8,471.29. It shows November 8, 1940 here. 
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Q. What is the earhest trade acceptance for 
which this amount represents unpaid 


A. I think it was one of those issued on the 
bottled wine, which would be about November, 1938, 
if I am not, mistaken. 

Q. Can you trace that? A. Yes. 

The Court: It doesn’t do much good to the 
court, Just to talk among yourselves over there. 

Mr. Victor Cogen: We had better stand away 
from the witness. 


Redirect Examination 

Q. By Mr. Hindm: 1 am ealling attention to 
the trade [109] acceptance ledger sheets. Will you 
indicate from this trade acceptance ledger sheet 
when these first unpaid trade acceptances were 
given, that you now hold? Does it appear in this 
ledger ? 

A. Yes, it appears in this ledger, but im order to 
pick it out I would have to have the list of outstand- 
ing items, so I could show it to you in here. T think 
it was $868.40. If mv memory serves me right, 
these two trade acceptances were both outstanding. 

@. These both were outstanding in January, 
1939, and were unpaid as of April 24, 19392 

A. Beg Pardon. They were given us in Janu- 
ary, 1940. 

Q. I see. 

fe But if was.for a purchase that was made in 

1938. 
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Q. Isee. In other words, it was unpaid— 

The Court: Were there renewals of old trade 
acceptances ? 

A. No, sur. This is a deal on some bottled wine, 
which Ace Distributing Company had in their in- 
ventory for a long time before they gave us nego- 
tiable documents as settlement. In other words, the 
wine moved in there in 1938 and we didn’t receive 
a trade acceptance covering it until 1940. 

Q. By Myr. Hindin: In other words, then, as 
of April 24, 1939, there was an account payable on 
these particular items of $568.40; is that correct? 

The Court: That isn’t a fair statement, counsel. 
He said they were taking trade acceptances and they 
were [110] using those in lieu of the accounts, so 
the indebtedness was then on the trade acceptance. 

Mr. Hindin: But they hadn’t gotten those until 
1940. 

Mr. Victor Cogen: Well, they took them in 1940. 

Q. By Mr. Hindin: Here is the only question 
I want to make clear: As of April 24, 1939, what 
was the condition; you did not have trade accep- 
tances yet due? 

A. It was carried as an open account at that 
time. 

Q. And that open account was unpaid at that 
date ? A, (“Messie 

Q. Are there any other items from that record 
that would indicate any other items that were un- 
paid as of April 24, 1939? 
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A. I would have to have our claims so that TI 
eould find the dates of those outstanding accep- 
tances. 

O® Ail fight. We will try to get them for you 
here. After you accepted trade acceptances, until 
those trade acceptances were paid, there still was 
an unpaid balance due you, wasn’t there? 

Mr. Victor Cogen: Just a minute. I think the 
court can understand what the witness has already 
said; they accepted the trade acceptances and c¢an- 
eeled out the open account. 

Mr. Hindin: But then there was an unpaid bal- 
ance on the trade acceptances. 

The Court: His testimony was that they were 
accepting [111] negotiable instruments and were 
transferring it. 

Mr. Victor Cogen: Yes; and discounting it with 
banks. 

Mr. Hindin: Enither the account was ultimately 
paid or it wasn’t paid; either paid through the trade 
acceptances—— 

The Court: Well, the trade acceptances were 
either paid or not paid. 

Mr. Hindin: Here is the only poimt I want to 
get clear, vour Honor: There was originally an in- 
debtedness for merchandise. It then subsequently 
appears that there were trade acceptances or nego- 
tiable instruments taken. Now, if those negotiable 
instruments were paid, naturally, the account is 
paid; but if those negotiable instruments, which 
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were taken on aecount of those unpaid balances, 
were dishonored, under no theory can we say that 
that account was paid. There is a balance due for 
the original amount. That is the point that I make 
here; and if I am in error on that statement I 
would like to have Mr. Graeber tell me. 

The Witness: I think you are entirely right. 
That is the attitude that one would take. 

Q. By Mr. Hindin: Now, will you point out 
any other accounts there? 

A. Prior to April 24, 19394 

Q. Yes, please. 

The Court: Gentlemen, doesn’t the claim speak 
for itself? 

Mr. Victor Cogen: IJ think it speaks for itself. 
It [112] states right there. 

Mr. Hindin: When and applied on what? 

Mr. Victor Cogen: His testimony is that ther 
got $2,000 and they just apphed it. He didn’t say 
for what. 

Mr. Hindin: Applied to the open account or for 
specific trade acceptances. That is the particular 
point. And these trade acceptances are unpaid— 
those covering the accounts of April 24th. 

Mr. Victor Cogen: Let’s ask the witness what 
he did with the money and which one he applied 
1b to: 

Mr. Hindin: That is all right. 

My. Victor Cogen: Let’s clear it up. 
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The Witness: I didn’t apply it agamst any par- 
ticular item. I applied it against the balance of the 
account. In other words, a credit went against the 
sum total of the indebtedness. I wasn’t mstructed 
to apply it against any particular item. 

The Court: In other words, you gave the total 
amount credit for it? A. hat is right. 

Q. By Mr. Victor Cogen: And this indebted- 
ness you have here, $1,068, was the older indebted- 
ness owed by the Ace Distributing Company ? 

A. That, is correct. 

Mr. Victor Cogen: Well, that tells the fact there. 

The Court: All right. Proceed, gentlemen. [113] 

Mr. Hindin: Are you through? 

Mr. Victor Cogen: Yes, I am through. 

Mr. Hindin: I want to ask Mr. Graeber one or 
two more questions. 

Q. I show you what purports to be a finaneial 
statement, which the court called for this morning 
and which you referred to mn vour testimony this 
morning— A. Yes, sir. 

Q. —entitled ‘“‘Sam Polakof and Sons, 786 
Kohler Street, Los Angeles, California. Wholesale 
Liquor Dealer,’’ signed by Sam Polakof, and ask 
you if that is the doeument which was submitted to 
your foncern. A. Yes, sir. 

Q. Now, to your knowledge was this Sam Pol- 
akof and Sons the same and identical concern which 
is also known as Ace Distributing Company ? 

A. I would say so, ves. 
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The Court: You say, ‘‘I would say so.’’ Why 
do you make that statement? 

A. Well, because— 

Mr. Hindin: Let me ask him this: Let’s develop 
it this way: 

@. Were there two separate accounts— 

The Court: May I see the claim? 

Mr. Hindin: Perhaps we can clear this point up 
with a stipulation. May we have a _ stipulation, 
counsel, ‘that [114] Marvin Polakof and Sam Pol- 
akof and the Ace Distributing Company were and 
are the same and identical— 

Mr. Victor Cogen: No. You couldn’t prove 
that, and that isn’t true, according to our informa- 
tion. You couldn’t prove it, because it isn’t true. 

Mr. Hindin: That is a matter of record. There 
is an adjudication on it. 

Mr. Victor Cogen: That is something I know 
nothing of, counsel, I am sorry I ean’t stipulate 
with you. 

The Court: Proceed. 

Q. By Mr. Hindin: Did you have an ae- 
count with Ace Distributing Company at 786 Koh- 


ler Street? Ay Yes; sir 
@. And was it an incorporated organization or 
was is unincorporated ? A. Unincorporated. 


Q. Who was it composed of? 

Mr. Victor Cogen: Just a minute. I object to it 
unless he knows of his own knowledge; not what 
somebody told him. 
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The Court: Counsel is asking a question that 
calls for his own knowledge. Can you answer the 
question of your own knowledge? 

The Witness: Repeat, it, please. 

Mr. Hindin: Read the question. 

(Question read by reporter.) [115] 

A. I would say Sam and Ivan Polakof. They 
were the two gentlemen who did—who contacted our 
winery in regard to the Ace Distributing business 
most of the time. 

The Court: Now, Marvin is the one that is ad- 
judged a bankrupt. 

Mr. Hindin: Marvin Polakof, doing business as 
Ace Distributing Company. That is a matter of the 
order of adjudication. 

Mr. Victor Cogen: And that is why we object, 
your Honor, and ask that the testimony be stricken. 
His testimony is that they contacted him. That 
doesn’t prove ownership. They may have agency. 

The Court: But here is the proposition: You are 
proceeding under the theory that. Marvin is the 
bankrupt. 

Mr. Hindin: Yes. 

The Court: And you have a financial statement 
of Sam Polakof and Sons, signed by Sam Polakof. 

Mr. Hindin: Yes. 

The Court: I don’t think it is admissible in this 
proceeding. 

Mr. Hindin: Unless we ean establish that. it is 
one and identical with Ace Distributing Company. 
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The Court: I don’t thmk vou can preve it that 
way. unless Marvin— 

Mr. Hindin: We will prove i. 

The Court: All right. Go ahead amd prove it. 
Proveed. [116] 

Mr. Himdin: Yes. your Honer. 

The Court: All mght. Proeeed and see what you 
eam prove. 

Mr. Hindin: At this time. then. may we offer 
this tor identitieation ? 

The Court: It may be marked for identitieation, 

The Clerk: Plaimtrf’s Exhibit 7 for identiie 
eation. 

@. By Mr. Himdin: This was the stat 
that was given to you by Sam Polakof: is 
correct ? A. Yes. su. 

Q@. Did Marvin Polakof ever contact vou 
reterenee to the business of the Ace Distribwtimg 
Company ? 

A. You mean me personally? 

Q. Or your company? 

The Court: It he knows. 

Mr. Hindm: Yes. 

The Court: Of your own knowledge? 

A. No: I ean't testify to that, beeause I a 
know. 

Q. Bv Mr. Hindim: To your knowledge do 
hooks of your company indicate any transeeti 
with Warvimn Polaket. domg busimess as Sve 
tributine Company? 


| 
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Mr. Victor Cogen: Pardon me. I] want to object 
to that. What his books reflect doesn’t shew any 
ewnership of the business. I might have different 
things on my books, but that doesn’t indicate the 
party owns it. 

The Court: Let's see what it shows. [117] 

Mr. Victor Cogen: All right. 

A. To the best of my knowledge J don’t know 
whether Mr. Marvin Polakof appeared on any doc- 
uments. 

The Court: As far as vou know Marvin Polakof 
did not owe vou any money. did he: as far as vou 
know, of vour own knowledge? 

A. Only in so far as he is the Ace Distnbuting 
Company. 

The Court: What? 

A. Unless he is the Ace Distributing Company. 

Mr. Hindin: That is all. At this time we would 
like, if the court please, to recall Mr. Marvin Pol- 
akof. 

The Court: Al right. [118] 


MARVIN POLARKOF. 


recalled as a witness on behalf of plaintiff. testified 
as follows: 


Direct Examination resumed. 
@. By Mr. Hindin: Mr. Polakof. von were in 
With your father in the Ace Instributing Company. 
were vou not? 
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Mr. Victor Cogen: Just a minute. I object to 
that on the ground that it calls for the conclusion 
of the witness. 

The Court: If he doesn’t know I don’t know who 
does. Objection overruled. 

A. I would like to explain that. May I, please? 

The Court: Answer the question. Were you in- 
terested in that business ? 

A. Yes, sir. 

Q. By Mr. Hindin: When did you first become 
interested in that business? 

1933 or 1934. I think the latter part of 1933. 
What interest did you have in that business? 
JI was the owner of the business. 

You were the owner of the business? 

Yes, sit. 

Where was this business conducted ? 

786 Kohler Street. 

Pardon. 

786 Kohler Street. [119] 

Was there any other business conducted by 
vou at that address? A. No, sir. 

Who else was in that, business with you? 
My father was the manager of the business. 
Your father was the manager of the business? 
Yes. 

Are you familiar with your father’s sig- 
nature? A. I am. 

Q. I show you here what purports to be a finan- 
cial statement, signed ‘‘Sam Polakof’’, Sam Polakof 


Or OrPoProre-r 
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and Sons, address 786 Kohler Street, Los Angeles, 
California, and ask if that is your father’s signa- 
ture, to your knowledge. 

A. I believe it is. 

Q. You would identify that as your father's 
signature ? 

A. I believe it is. 

Q. Was your father in the liquor business, other 
than with the Ace Distributing Company ? 

A. No. 

Q. To your knowledge was this statement given 
m connection with the Ace Distributing Company? 

A. No. 

Q. It wasn’t? A. No, sir. 

Q. In what business was this given, if you 
know? [120] 

A. I don’t know. I never gave authority for the 
statement. 

Q. You gave your father a power of attorney, 
though, did you not? 

A. That is right. 

Q. That power of attorney was in force since 
the 18th of July, 1936, was it not ? 

A. If that is the date. 

Q. I show you what purports to be a certified 
copy of a power of attorney and ask you if that 
is the one. A. Yes. 

Q. All right. Let me ask vou one or two other 
questions concerning this Ace Distributing Com- 
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pany. Your father was general manager of that 
company ? Yes. 

@. And acting under your authority to conduct 
the business? A. That is right. 

Q. What authority did he have with reference 
to that business? What did he do? 

A. He managed the business; seen that the mer- 
chandise went out. 

Q. Did he buy merchandise ? 

A. Yes; he bought merchandise at various times. 

Q. Did he arrange for eredit for the merehan- 
dise ? 

A. Well, I know he always discussed everything 
with [121] my bookkeeper first before he arranged 
for credit. 

Q. I am asking you just, simply, was he author- 
ized by you to buy merchandise on credit? 

A. Oh, yes. 

Q@. And was he authorized by you to arrange 
for the necessary credit? 

A. Yes; I imagine he was. 

Q. Now, was there a business conducted under 
the name of Sam Polakof and Sons, in the liquor 
business, at 786 Kohler Street ? A. No, sir. 

Q. Was the Ace Distributing Company the only 
business conducted by Sam Polakof for you at that 
address ? 

A. Repeat that question. 

Mr. Hindin: Repeat the question. 

(Question read by reporter.) 
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A. Yes. 

Q. Was your father acting for you in that bus- 
iness on March 1, 1940? 

A. Mareh 1, 1940? 

Q. Yes. 

A. No; I believe Dad was ijl at that time. I am 
not sure. | beheve Dad was taken ill at that time. 

Q. Were you doing business with the Acampo 
Winery at that time? 

A. Mareh 1, 1940? [122] 

Q. Yes. A. Yes. 

Q. And you were doing business with the Acam- 
po Winery prior to that time, were you not? 

A, Yes. 

@. Was your father doing business with the 
Acampo Winery, other than for the Ace Distrib- 
uting Company ? 

Mr. Victor Cogen: Do you mind simphfying that 
question ? 

The Court: It has been asked and answered. He 
said there was only one business conducted there 
and there was no other business there. 

Mr. Hindin: At, this time, then, we will offer this 
in evidence, your Honor. 

Mr. Victor Cogen: We object to that on the 
eround that no foundation has been laid. It is in- 
competent, irrelevant and mmaterial, and no show- 
ing that, Mr. Marvin Polakof authorized it; see- 
ondly, that if mtrodueed it would be in derogation 
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of a deed, and a grantor cannot say anything in 
derogation of a deed after delivery. 

The Court: That would not apply where the 
charge of fraud is involved, but, I can’t see that a 
statement signed by Sam Polakof, under the name 
of Sam Polakof and Sons, would be of any mater- 
lality in this case; that it would tend to prove or 
disprove anything. 

Mr. Hindin: I believe the showing has been 
made, your Honor, by this witness that he was the 
manager of the only [123] business. He wasn’t en- 
gaged in any other business. 

The Court: That is all right. You are stressing 
the fact that there was a power of attorney, but he 
didn’t sign it under the power of attorney; he signed 
it individually. I am not going to admit, it. I will 
deny it as not binding upon the defendant. In the 
second place, in looking over the statement of Sam 
Polakof and Sons, it wouldn’t mean anything one 
way or the other, because the property was in the 
name of one of the sons. So it wouldn’t be a false 
statement even under those circumstances. It 
wouldn’t even be a misleading statement. He simply 
gave a statement of the assets of the three people. I 
think I will admit it for what it is worth. I will 
consider a motion to strike after the evidence is 
all in. 

The Clerk: Exhibit 7. 
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PLAINTIFE’S EXHIBIT 7 


Citizens National Trust and Savings Bank of [os 
Angeles 


Please Complete in Detail 


Name—Sam Polakof and Sons 

LN Office 

Address—786 Kohler St., Los Angeles, Calif. 

Business—Wholesale Liquor Dealer 

For the purpose of procuring and establishing 
eredit from time to time with you, the undersigned 
furnishes the following as being a full, true and 
correct statement of its financial condition on the 
date given below. 

In consideration of the granting of such eredit, 
the undersigned agrees that in the event of any 
material change in financial condition from that 
as hereinafter set forth, the undersigned will im- 
mediately notify you of such change and the extent 
and character thereof, and agrees that if the under- 
signed should at any time fail or become insolvent, 
or commit an act of bankruptey, or if any deposit 
account of the undersigned with you, or any other 
property of the undersigned held by you, be at- 
tempted to be obtained or held by writ of execu- 
tion, garnishment, attachment or otherwise, at the 
instanee of any other person, firm or corporation, 
or if any of the representations made below prove 
to be untrue, or if the undersigned fails to notify 
you of any material change as above agreed, then 
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and in either such case, at your option, all or any 
of the obligations of the undersigned to or held by 
you shall become immediately due and payable with- 
out demand or notice, and the same may be charged 
against the balance of any deposit account of the 
undersigned with you, the undersigned hereby also 
giving and creating a continuing lien upon such 
balance of deposit account from time to time existing 
to secure all obligations of the undersigned to or 
held by vou, either as borrower or guarantor. 


Financial Condition as of March 1, 1940 


Assets Amount 
Cash in Citizens Natl Bk. 2 eee $ 
Cash in Other Banks (Detail) 
Cash on Hand and in Galt, Bank... 1,181.26 
ACGOUNtS Receivable—Good ...ccccccceccecssesccrecesesseceeecesseereeesercuneers 7,505.21 
Notes Receivable—Good (Detail) 
Inventory of mdse on hand............--- 3,660.20 


Due from Trelatives.a23.00. eee 
Listed Stocks and Bonds (Itemize on Reverse) 
Unlisted Stocks and Bonds (Itemize on Reverse) 


ACAIMN PO seccc cin cues ee ee 2,500.00 
Real Estate and Buildings (Itemize on Reverse) 

Us SteGov.. Appr ee eee 20,500.00 
Mortgage and Trust Deeds (Itemize on Reverse) 
Cash Value lite Iisurantee...........9-..-- == 750.00 
Automobiles, ete, & trucks "(3).. 1,400.00 
Personal Property” ..22:..6:..302.2 
Other Assets (Detail) 

Machineryeand Hquipt..........o..csccecscase.ase 2,298.00 


Tota lies cance $39,594.67 
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Liabilities 
Amount 
Notes Payable to Citizens Nath Bk. uu. secon ll 
Notes Payable to Other Banks (Det sl) 
mcconits Payable ..................... Geicctiicienanennac COONS 
Notes Payable to Others Gerais 
ole UE A) 
MARES Go TT GOP CS bianco nccssscesscscscscncessscsenseneesccosesucnessssimonissneee 
oe or Liens on Real Estate (itemize on 
Loans on Life Pe iranee, <5 ce AU) Oa 
Installhnent Contracts & Chattel Mortgages... 
Other Liabilities (Detail) 
MAM LT GMD) YE VOSS ocscscccsacncccsenecsccnsonsascenonssatsnsoccacnseecsstsnertenennnessesonenssareee 
er MN ot ane ccpcecnndsnosdbc candace bonienubveecsatennaltSnedeassinoee 27,623.99 
UT hos, 2 ee ee. $39,594.67 
Annual Ineome 
Eon cite rr cc rc re $ 
TOSSES once er ae 
OT ees essce evens sesayesevt etveevncconcvsntsdonencantecncnncoversnecctenionsassivdaesd 2,100.00 
1 OT EE UVES cco censor an 4,500.00 
BU Nt ceca canes cscsnsnssancscsnesstnnoncnsnenandenesesnsnnnucennnetenstushscshtbmnoe 
Pe TCU C cc sccnst ciara siasastoncnscacesdutssnsesseccvoslnsnstscbedlaenoee $ 6,600.00 
Annual Expenditures 
[Not filled in] 
Life Insuranee—$15,000.00. Pay: istate. 


In What Companies ?—Occidental & Great, North. 

Auto Tiabilitv Insurance ?—$20,000.00. 

Have you ever been in Bankruptcy ?—No. 

What Contingent Liabilities? (Endorsements, 
Surety, Judgments, Stits)—None. 

IT hereby eertify the above statement, ineluding 
the reverse side, to be true and correct to the best 
of my knowledge and belief. 

Date Signed—Mar. 1, 1940. 

(Sign here) —SAM POLAKOF 
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Stocks & Bonds—Standing in name of: 
Number of Shares or Face Value of Bonds—500 
Deseription—Acampo Winery 
Where Listed— 

Present Market, Value—$#2,500.00 

Amount Pledged—None. 

Mortgages & Trust Deeds Owned—Standing in 
name of: [Not filled in] 

References: 


Q. By Br. Hindin: Now, you were the owner 
of this Ace Distributing Company as of Septem- 
ber 30, 1940, were you not, Mr. Polakof? 

A. Yes. 

Q. I show you a statement and ask you if that 
is vour signature. 

A. Yes; I believe that is my signature. 

@. Do you recall signing this statement as of 
the condition of business on September 30, 1940? 

A. Yes. 

Q. To whom was that statement sent? [124] 

A. JI don’t know. 

Q. Was that sent to the Alta Winery, do you 
know ? A. I don’t know. 

Q. Ishow vou another statement as of that date. 
Is that vour signature? 

A. Yes; that is my signature. 

Q. Do vou know whether this statement was 
rendered to anyone or not? 
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A. That I don’t, know. 

Mr. Hindin: I will offer these for identifica- 
tion only. 

The Court: Let me see them. 

Mr. Hindin: Yes, your Honor. 

The Clerk: 8 and 9 for identification. 

The Court: Proceed. 

Mr. Hindin: At this time we will offer them in 
evidence, if the court, please. 

Mr. Victor Cogen: If the court please, we ob- 
ject to them on the ground that they are incompe- 
tent, irrelevant and immaterial, and the statement 
does not purport to say as to what property this 1s. 
It just says ‘‘real estate’’. It, is the only statement 
that is in there, if I am correct in my brief glance 
at it, so it does not tend to prove or disprove any 
issue in this case. 

The Court: They will be admitted as next in 
order. 

The Clerk: Plaintiff’s Exhibits 8 and 9. 
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ACE DISTRIBUTING CO. 
Wholesale Dealers—Fine Wines 
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784-786 Kohler Street, VAndyke 6577 


Los Angeles, California 


STATEMENT OF MARVIN POLAKOF 
dba ACE DISTRIBUTING CO., 


as of September 30th, 1940 


Assets 
Meme TCL tT try AKG cc ccscssececessseecnsesnereeee $ 1,550.95 
MPECOUNTS TECEMV Able CUTTER bcc cccccscsssecssssssesssssssnssssetuereeces 7,183.50 
MT OCT 0) AVS ices css scccsscscccncsecesssetsscncnesecnssnessnssnnstrennenene 660.80 
Re eee aes esnccdencceeansassdartentrnebturensuterssrsvsnscnsrsal 6,738.96 
I oats ectcananensncvantsaibsibechuassnecngeneebeeconte 15,000.00 
ant, umechinery, furniture and fixtures... 4,886.82 
$36.021.03 
Hiabilities 

MUMS MT NU ANIL asc cscscscasscesenccnsessesecensccnnsenssnenensnnssnseoseneneentsenceanensunsee & al. OG2. 87 
BE DERMICES PAY Alle ne cccccssssscssecssecccnsssscnssosscnesesscessssnssnstsessensecensncsnses 0,089.14 
BETO VC, CLEP Sooe enc cccecnnccnssencccccnscsncacennsoccsnseanccntcconentneasaabenes 660.80 
Sneumbrance on Real Estate (plant building).............. 10,500.00 
Teal 120 eee 17.812:31 
APY Tao secesFbeastnsannscdckenscthcneesersbnnetbegrigoneoecptneniaceoeh 18,208.22 
$36,021.03 


In addition we value good-will and trade marks 


at €5,000.00 but for the purpose of the a 
value is given. 


bove no 
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PROFIT AND LOSS ACCOUNT 
From Oct. Ist, 19389 to Sept. 30, 1940 


Sade accesses nasagteele cv ssrnscesce ae oc $51,806.75 
Returns, allowances, Giscountsi..c..cceccccsssseeccseceessecssnscsmeesseeses 927.70 
Mehdse: est .....c 8 ee ee 39,885.53 
MPOSS DION cuciGee ene es Slee 12,748.92 
EXPeNSe@S 244..0.......cg ee 9,314.77 
Net Profit 122d ee oe 3,434.15 


The above is a full true and correct statement of 
the affairs of the Ace Distributing Company. 


Dated at Los Angeles, California, October 2nd, 
1940. 
MARVIN POLAKOF 
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Q. By My. Windin: Mr. Polakof, you were do- 
ing business [125] with the Acampo Winery since 
before 1937; is that correct ? 

A. I believe that is correct. 

Q. Did you ever discuss with any officers of the 
Acampo Winery or make any statement to them to 
the effect that you were the owner of that business ? 

A. It was understood. They knew TI was the 
owner of the business. 

Q. They knew that? 

A. Yes. They knew that they were dealing 
with me. 

Q. ‘They knew that they were dealing with vou? 

A. That is might, as the owner of the business. 

Q. Did you render any statements to them con- 
cerning your financial condition, as the owner of 
the Ace Distributing Company ? 

A. I was never asked for any statement. 

Q. All right. Getting back to this property that 
you acquired: You testified this morning that the 
property was taken in vour name, but for somehody 
else; 1s that true? 

That is right. 

For whom was it taken? 

It was taken for my brother. 

For your brother? 

hat is Treht. 

What is is name? 

Ivan Polakof. 

Ivan Polakof? [126] 

That is right. 

Who bought that property originally ? 


OPOFr>OPOPO>D 


158 Gustave L. Goldstein vs. 


(Testimony of Marvin Polakof.) 

A. Originally ? 

Q. Yes. 

A. It was bought by my father and Mr. Fratkin, 
in my name. 

@. In your name? A. That is right. 

Q. Who paid for that property? 

A. My brother paid for it. 

Q. What business was your brother in at that 
time ? A. In various businesses. 

@. Well, what were they? 

A. Oh, he had property on Riverside Drive, 
rental properties. He had property in Maywood. He 
had various properties; various businesses. 

@. Were you present when Ivan paid for that 


property ? TA SeNO, sin, 
Q. How do you know that Ivan paid for that 
property ? 


A. I know he paid for it, because my father 
didn’t have that kind of money to buy the property 
with. I know for a fact he paid for it. I know what 
property he sold in order to derive the money in 
order to pay for it. 

Q. But, you weren’t there when the money was 
paid over, were you? 

A. No;I ean’t say that I was. [127] 

Q. Were you present when Mr. Fratkin gave 
you a deed covering his interest in that property? 

A. Yes; I was. That took place in Mr. Brody’s 
office. 

Q. And at that time both you and Mr. Frat- 
kin were there; is that hight? 
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A. What is sight. 

Q. At that time you received a deed, which is 
No. 2 in order here, between Fratkin and your- 
self, conveying all of the interest to yourself; is 
that right? A. That is mght. 

Q. In other words, the purported effeet of this, 
as far as you were concerned, was to put the en- 
tire title in yourself; is that correct ? 

A. No. The important thing was to make sure 
that Mr. Fratkin got the money. 

Q. Yes. 

A. And that took place in Mr. Brody's office. 

Q. Who paid Mr. Fratkin his money? 

A. Mr. Brody. 

Q. Mr. Brody paid for it? &. Gees. 

Q. Did Mr. Brody pay it for himself? 

A. For Ivan Polakof. 

Q. For Ivan Polakof? A. That is right. 

Q. You were there at that time? [128] 

A. That is right. 

Q. Now, during this period of time vou gave a 
mortgage on that property, did you not, of a thou- 
sand dollars ? 

A. To My. Fratkin. 

Q. Yes. Did Ivan give that mortgage or did 
you give it? 

A. I believe I gave it and Ivan paid for it. 

Q. That was when Mr. Brody gave this— 

A. That is right. I believe it was $300 in cash, 
and on the balance they came to some terms between 
themselves. 
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@. Was Ivan in business at that time? 
A. At that time? 
Q. Yes. 
A. Yes; he was m business. 
@. With your father? 
A. No; by himself. 
Q. Was vour father in business at that time? 
A. He was managing the Ace Distributing Com- 


@. And that was for you? 

&. That is rig 

Q. How long did the title in this company re- 
main in your name? 

The Court: The record speaks for itself, counsel. 

Myr. Hindin: All right. 

Q. During this time vou were buying merchan- 
dise on credit, were you not? [129] 

A. At what time are you referring to? 

Q. Between the date that you got the property 
and the date that you ultimately transferred it? 

The Court: The records show that, counsel. He 
was dealing with this wine company all the time. 

Myr. Hindin: Yes. 

The Court: He was buying merchandise all that 


period. 
My. Hindin: Yes. 
Q. Is that right? A. That is right. 


Q. Did you tell anybody at that time that you 
were hot the owner of this property? 

A. I had no reason to tell them, because I never 
felt it was mine. 
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Q. Notwithstanding that, the record appeared in 
your name ? 

A. That is true. 

The Court: Did you ever tell anybody that it 
was yours ? 

A. I never told anyone it was mine, because I 
knew it wasn’t mine. I knew it, was my brother’s. 

Q. By Mr. Hindin: Notwithstanding that vou 
were in business and got credit for vour business? 

A. Yes; but no credit was ever extended on the 
thought of this property bemg mine, at all. 

Q. When did you go back east? 

A. 1937, the first time, I believe. [130] 


Q. The first time was in 1987? A. Yes. 
Q@. And during all this time your business was 
being operated by your father? A. Yes. 


Q. While you were in the east, that. was the time 
you executed that deed to your brother; is that 
correct ? 

A. That is true. 

Q. Will you tell us about, this $10 that vour re- 
ceived from your brother ? 

A. I told that this mornmg, Mr. Himdin. Do 
you remember ? 

Q@. Yes. Was that sent to you by cashier's 
check, do you know, or was it a personal check. 

I believe it was a personal check. 
On what bank was that drawn? 
IT can’t recall. 

Do you remember who drew it? 
I believe my brother drew it. 


PObO> 
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Ivan? A. Yes. 

To whose order was it made? A. To me. 

Did you eash that check? 

J am quite sure I did. 

Whereabouts did you cash it, do you know? 
[131] 


OPoLO 


A. I believe in Omaha; yes, in Omaha. 

Q. Let me eall your attention, Mr. Polakof, to 
questions and answers given at the same hearing 
that we referred to this morning. Let me ask you if 
you recall this question being asked you: 

‘‘Q—T'o whom did you dispose of it?’’—refer- 
ring to the Baldwin Park property. 

‘‘A—To my brother Ivan. 

‘‘— What, did he pay you for it? 

‘““A-—Why, there was no actual payment at all. 
T don’t know how to explain the Jegal terms of it, 
but for and in consideration of, I think it was, $10.”’ 

Q. Do you reeall giving that, testimony ? 

A. Yes. I was trying to explain that testimony 
—what the deed said—and nothing in regard to the 
$10. I explained to you that, I was getting married 
and he sent me $10 and said, ‘‘Use it to your ad- 
vantage,’’ or “Buy your wife a small gift.”” I cam@ 
tel) you what the exact language was. 

Q. But you received that, with the request to 
send him the deed; is that correct. 

A. That is right. 

Q. Did Ivan tell you that $10 he sent you was 
for a wedding present? 
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The Court: Counsel, I have heard enough about, 
this $10. I think it is immaterial, as far as this case 
is concerned, [132] whether it was $10 or 10 cents 
or nothing. I have heard enough about it. T am not 
going to take up all afternoon in examining a wit- 
ness about $10. 

@. By My. Hindin: When this property was 
transferred by you did you know the financial con- 
dition of your business ? 

A. I had no reason to feel that anything was 
wrong with the financial condition of my business. 

Q. Did you know what, your assets were ? 

A. No. 

Q. Did you know what your habilities were? 

A. No. I left it all in my father’s hands, with 
the good advice of Mr. Kahn, my bookkeeper. 

Q. You don’t know whether or not you were 
insolvent or solvent then? 

A. I would say this: If there was anything 
wrong with the business I would have been notified 
immediately, and I was never notified. 

Q@. Let me ask you this: Is it my understanding, 
then, that while your father was conducting this 
business for you you didn’t know whether you had 
enough money to pay the bills as they came due, 
or not? 

A. I would like to make it clear that the reason 
my father was managing the business was the fact 
that I wanted to attend law school. 

Q. You went to law school? 

A. That is right. [133] 
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Q. How long did you go to law school? 
A. I went to law school, oh, I imagine three 


years. 
Q. You went to law school for three years? 
A. Yes, sir. 


Q. That was during this time? 

A. Well, off and on during this time, due to the 
fact I would start and I would have to be called 
back on account of the business, and I would have 
to make another start again. 

Q. How many times were you called back on 
account of the business ? 

A. When father wanted to take a _ vacation, 
that was one of the times. Father became ill; that 
was another time. Then there was trouble with some 
help there and I had to come down and help out. 
In other words, at, various times I couldn’t apply 
myself to study, because I had to help out in the 
place. 

Q. Did you, at any time that you returned, go 
over the financial condition of your business with 


anyone ? 
A. With Mr. Kahn? 
Q. Was he your accountant at that time? 
A. He was. 
Q. How old were you at that time, Mr. Polakof? 
A. At what time? 
Q. 19362 
A. 1936. I am 28 now. In 1936— [134] 


Mr. Hindin: I think the court will take judicial 
notice of the computation. 
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The Witness: Wait just a minute. 25—24. 

Myr. Hindin: I see. I think that is all. 

The Court: - We will take a five-minute recess at 
this time. 

(Reeess. ) 


The Court: Proceed. 


Cross Examination 

Q. By Mr. Victor Cogen: The business was 
located at 784-86 Kohler Street, in the City of Los 
Angeles ? A. That is right. 

Q. In September, 1940, you had an agreement 
with reference to that real estate, to purchase it? 

A. I did. 

Was there about $10,500 owing at that time? 
That was the approxunate figure. 

Was that considered, the plant building, on 
the gales of the company ? 

A. Phat is right. 

Q. When you refer in the statements, Exhibits 
8 and 9, to an encumbrance on real estate (plant 
building) $10,500, that refers to the building located 
on Kohler Street? A. Yes. 

Q. When vou refer to it on the assets, real es- 
tate $15,000, was that the building loeated on Koh- 
ler Street? [135] A. Yes. 

Q. That is the only building intended by both 
these statements ? A. That is right. 

Q. And that is not the property in Baldwin 
Park? A. That is right. 

Mr. Victor Cogen: That is all. 


Ore} 
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Redirect Examination 

Q. By Mr. Hindin: With reference to this 
property, real estate $15,000, what was that prop- 
erty ? 

A. That was the building at 784-86 Kohler 
Street. 

Q. As a matter of fact, Mr. Polakof, you had 
an option to purchase that property, did you not? 

A. That is mght. 

@. You did not own that property, did you? 

A. We were paying on it. 

@. I show you what, purports to be a document 
entitled ‘‘Agreement’’, dated the 15th day of Aug- 
ust, 1940, with your signature; is that rght? 

A. That is my signature. 

Q. Is that, the agreement which covers this par- 
ticular item of $15,000? 

A. I believe this is the agreement; yes. 

Q. That is the agreement which refers to that, 
and this is the only agreement that you have with 
reference to the purchase of that property; isn’t 
that right? [136] 

A. 1 believe there was another agreement. I am 
not sure. 

Q. Where is the other agreement? 

A. Mv. Bokofsky or the owner of the building 
would know. 

Q. What did the other agreement contain? 

The Court: What does that show as the purchase 
price? 
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oO S6y Mr. Hindin: What does it show the 
purchase price to be, $10,500; is that correct ? 

A. That is correct. The statement here, ‘‘plant 
building $10,500.”’ 

Q. That is a hability ? Ae Yes. 

Mr. Hindin: It will be offered in evidence. 

The Court: It may be admitted. 

The Clerk: Plaintiff's Exhibit 10. 
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AGREEMENT 
This Agreement, Made and entered into this loth 
day of August, 1940, by and between Harold A. 
Davis, Eugene H. Rosenthal and J. H. Norton, here- 
inafter designated as ‘First Party’, and Marvin 
Polakof, hereinafter designated as ‘Second Party”’, 


Witnesseth : 

That Whereas, first party is the owner of that 
certain real property situate in the City of Los 
Angeles, County of Los Angeles, State of Califor- 
nia, described as Lots 150 and 151, Kohler Tract, 
as per Book 54, Page 51 Miscellaneous Records of 
said County, commonly known as 784-786 Kohler 
Street; and 

Whereas, second party desires to purchase the 
said real property froin first party; and 

Whereas, second party now occupies the said real 
property as a tenant of first party. 

Now, Therefore, it is agreed by and between the 
parties hereto as follows: 


168 Gustave L. Goldstein vs. 


(Testimony of Marvin Polakof.) 

(I) That second party shall continue to oecupy 
the premises as a tenant of first party, up to and 
including December 31, 1940, and during said period 
second party will pay to first party, as rental, the 
sum of Sixty-five Dollars ($65.00) for the month of 
August, 1940, payable in advanee, for that portion 
of the premises designated as 786 Kohler Street, 
and no rental for the month of Angust, 1940, for 
that portion of the premises designated as 784 
Kohler ~ Street. Commencing September 1, 
1940, second party will pay One hundred thirty 
Dollars ($180.00) per month, as rental for the en- 
tire premises for the months of September, October 
and November, 1940, and One Dollar ($1.00) for 
the month of December, 1940. Said payments shall 
be made on the first day of each and every month 
of the said four (4) month term. 

(II) In the event that second party complhes 
with each and every provision of the foregoing 
paragraph numbered (1), and is in possession of 
said premises on January 1, 1941, then and in that 
event, and in that event only, first party agrees to 
sell and convey to second party, and second party 
agrees to purchase the real property hereinabove 
described, upon the following terms and conditions: 

(a) The purchase price shall be Ten thou- 
sand five hundred Dollars ($10,500.00), lawful 
money of the United States of America, pay- 
able in installments as hereinafter set forth, 
together with interest at the rate of five per 
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eent (9%) per annuin, from January 1, 1941, 
on all balances of principal unpaid. 

(b) In addition to the purchase price, com- 
meneng January 1, 1941, second party agrees 
to pay any and all taxes and assessments that 
may become a lien against the said real prop- 
erty, or any part thereof. The taxes for the 
year’ 1940-41 shall be pro rated as of January 1, 
1941. First party will make the payments re- 
ferred to in this paragraph, as the same become 
due, and will be reimbursed by second party out 
of the payments that will be made by second 
party, as hereinafter set forth. 

-(e) The improvements upon the said real 
property are now insured against loss by fire. 
The second party agrees to pay the cost of the 
poheies of fire insurance upon the miprove- 
ments on the said property, during the period 
that this contract is in force. The premiums 
on the said policies now in foree shall be pro 
rated as of January 1, 1941. The said policy or 

. policies of msurance, commencmg January 1, 
1941, shall contain a recital that the policy or 
policies ave for the benefit of both parties to 
this agreement, as their imterests may appear. 
First party will make the payments referred to 
in this paragraph, as the same become due, and 
will be reimbursed by second party out of the 
payments that will be made by second party, 
as hereinafter set forth. 

(d) ‘Che purchase price, taxes, assessments 
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and insurance, hereinabove referred to, shall 
be paid by second party to first party, as fol- 
lows: 

Five hundred Dollars ($500.00) on the Ist 
day of January, 1941, and 

Five hundred Dollars ($500.00) every three 
(3) months thereafter, until the total purchase 
price, interest, taxes and insurance shall be 
paid by second party to first party. The said 
Five hundred Dollar ($500.00) installments 
shall be made on January 1, April 1, July 1 and 
October 1 of each year. The said payments shall 
be applied as follows: 

First, on interest due to first party. 

Second, on taxes and assessments. 

Third, on insurance premiunis. 

Fourth, balance to be applied upon principal 
of purchase price. 

(e) Second party agrees to keep the prem- 
ises in good order and repair, and first party 
shall not be called upon to make any repairs 
of any kind, nature or character, in and to the 
said premises. 

(f) Second party agrees not to make any 
alterations or changes in the construetion of 
said premises without the written consent of 
first party first had and obtained. 

g) In the event that first party consents to 
any change or alteration, or reconstruction of 
the said premises, the said change, or altera- 
tion shall be made at the sole expense of second 
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party, and first party shall not be responsible 
therefor in any shape, manner or form. In the 
event that first party does consent to a change 
or alteration in the said property, or premises, 
second party agrees to notify first party imme- 
diately prior to the commencement of the said 
change or alteration, and immediately prior to 
the delivery of anv materials to the said preni- 
ises. The said notice is to enable first party to 
properly record and post an *‘Owner’s Notice 
of Non-Responsibility’’ pursuant to Section 
1192, Code of Civil Procedure of the State of 
California. 

(h) First Party is also the owner of Lot 
149, Kohler Tract, which joins the property 
which is the subject matter of this contract. At 
the present time there is a building erected on 
the said Lot 149, Kohler Tract, as well as Lot 
150 of said tract. There is a wall on the boun- 
dary line between the said Lots 149 and 
150, which is the wall used by both buildings, 
to-wit, the building on Lot 149 and the building 
on Lot 150. Upon the completion of the pay- 
ments by second party to first party. as here- 
inabove set forth, second party will receive the 
title to Lots 150 and 151. and it therefore be- 
comes necessary that an agreement be entered 
into respecting the wall between Lots 149 and 
150. The parties hereto agree that the said wall 
on the boundary line between Lots 149 and 150, 
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Kohler Tract, shall become and remain a party 
wall, and the common property of the said 
owners, their respective heirs and assigns, so 
that either of them shall be at liberty to use 
said wall by inserting timbers or other mate- 
rials up to, but not beyond a vertical line drawn 
through the center and along the entire length 
of said wall, or otherwise to use the said wall 
in any manner that may not interfere with the 
equal use of the other half of the wall by the 
other owner. Either party may add to said 
wall in height, depth or thickness; in case of 
damage may repair; or in case of destruction 
may rebuild said wall, or any addition thereto. 
Any such reconstruction shall be of good ma- 
terials and workmanship, and shall conform 
with the building laws of the City of Los An- 
geles and State of California. No addition to 
the thickness or height shall be made by either 
party on the real property of the other party 
without the written consent of such party. 

(i) Time is of the essence of this agreement 
and in the event of failure by second party to 
comply with each and every of the terms, cove- 
nants and conditions contained herein, the first 
party shall be released from all obligations m 
law or equity to convey said property, and 
second party shall forfeit all rights thereto, 
and to all moneys theretofore paid, and second 
party’s interest in and to said moneys or said 
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real property shall thereupon immediately cease 
as fully as if said moneys had never been paid, 
or this agreement entered into, and in the event 
that second party should then be in possession 
of said real property, first party shall thereupon 
be entitled to immediate possession thereof and 
shall have as full power to dispose of said real 
property as if this agreement had never been 
made, executed or delivered. 

(j) In the event that second party ecomphes 
with each and every one of the terms, covenants 
and conditions of this agreement, and pays the 
full purchase price, and the interest, taxes, as- 
sessinents and insurance, at the time and in the 
manner above set forth, first party agrees to 
execute and deliver to second party a good and 
sufficient deed, conveying said property free of 
encumbrances, except as follows: 

(1) Conditions, restrictions, reservations 
and/or rights of way of reeord. 

(2) Any encumbrance or lien created or 
suffered by second party. 


Upon the full compliance by second party, with 
the terms and conditions of this agreement, first 
party will furnish to second party a guarantee 
of title or policy of title insurance, prepared by 
a reputable title insurance company, showing 
the record title of the said real property to be 
vested in second party. 
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(k) Commencing January 1, 1941, upon the 
payment of the sum of Five hundred Dollars 
($500.00), as hereinabove provided, second 
party shall be entitled to the possession of the 
real property hereinabove described, and said 
second party shall retain possession of the said 
real property upon comphance with and per- 
formance of each and every of the terms and 
covenants and conditions of the within agree- 
ment. 

(1) In addition to the quarterly payments 
of Five hundred Dollars ($500.00) to be made 
by second party, as hereinabove provided, said 
second party may, at second party’s option, on 
any payment date, pay such additional sums 
upon the principal of the purchase price, as 
second party may desire. 


(III) In the event that second party records 
this agreement in the office of the County Recorder 
of Los Angeles County, or permits anyone else to 
record the same on behalf of second party, before 
second party has paid One thousand Dollars 
($1,000.00) on the principal of the purchase price, 
this agreement, at the option of first party, shall 
become null and void and of no force or effect, and 
all of the moneys theretofore paid by second party 
to first party, pursuant to the terms of the said 
agreement, shall be forfeited by second party as 
hquidated damages. 
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(IV) ‘This agreement, and any and all of the 
rights and privileges conferred by the said agree- 
ment, shall be and are hereby declared subordinate 
to any trust deeds and/or mortgages that may now 
be of record against the real property  here- 
inabove described, or that may hereafter be ex- 
ecuted and recorded. 

(V) Second party agrees to pay to first party, 
reasunable attorney's fees in the event that it be- 
comes necessary for first party to engage counsel 
for the purpose of enforcing any of the terms, cove- 
nants or conditions of this agreement. 

(VI) First party agrees to pay to second party, 
reasonable attorney's fees i the event that it be- 
comes necessary for second party to engage counsel 
for the purpose of enforcing any of the terms, cove- 
nants or conditions of this agreement. 

(VII) This agreement shall be binding upon 
and inure to the benefit of the heirs, administrators 
and assigns of the parties hereto. 

In Witness Whereof, the parties hereto have here- 
unto set their names, the day and year in this agree- 
ment first above written. 

HAROLD A. DAVIS 
EUGENE H. ROSENTHAL 
bk HINORTON 
First Party 
MARVIN POLAKOF 
Second Party 
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GUARANTEE 


In consideration of the foregoing agreement by 
Harold A. Davis, Eugene H. Rosenthal, and I. H. 
Norton, as first party, I, the undersigned, Perey M. 
Barker, do hereby unconditionally guarantee the 
full and complete performance of the said agree- 
ment by Marvin Polakof, named therein as second 
party, and I do further unconditionally guarantee 
that the said Marvin Polakof shall make each and 
every of the pavments that shall become due to first 
party, pursuant to the terms of the said agreement, 
including attorney’s fees, as recited therein. I do 
further consent that the time for the making of any 
and all payments may be extended from time to 
time, before, at, or after maturity, without notice 
to me, and I do hereby waive demand and notice of 
non-payment. It is my intention to unconditionally 
guarantee the performance of the foregoing agree- 
ment on the part of Marvin Polakof. 


Dated: August 15th, 1940. 
PERCY M. BARKER 


State of California, 
County of Los Angeles—ss. 


On elites eee day of August, 1940, before me, 
Jeanette Glogau, a Notary Public in and for said 
County and State, personally appeared Harold A. 
Davis, Eugene H. Rosenthal and J. H. Norton, 
known to me to be the persons whose names are 


Marvin Polakof et al. 177 


(Testimony of Marvin Polakof.) 
subscribed to the within Instrument, and acknowl- 
edged to me that they executed the same. 

In Witness Whereof, I have hereunto set my hand 
and affixed my official seal the day and vear in this 
certificate first above written. 

Notary Public in and for said 
County and State. 


State of California, 
County of Los Angeles—ss. 


Onl __—_ day of August, 1940, before me, 
a Notary Public in and for said County 
and State, personally appeared Marvin Polakof and 
Perey M. Barker, known to ine to be the persons 
whose names are subseribed to the within Instru- 
ment, and acknowledged to me that they executed 
the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
in this certificate first above written. 

Notary Public in and for said 
County and State. 


The Court: Any further questions? 

Mr. Hindin: No: I have nothing further. 
Myr. Victor Cogen: That is all. 

he Court: Call your next witness. [137] 
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MAURICE KAHN, 
called as a witness on behalf of plaintiff, being first 
duly sworn, testified as follows: 


The Clerk: Please state your name. 
The Witness: Maurice Kahn. 


Direct Examination 

Q. By Mr. Hindin: What is vour business or 
occupation ? A. Iam a public accountant. 

q. Are you a certified public accountant? 

A. No, I am not. 

Q. Did you have charge of the books of the Ace 
Distributing Company ? A. Yes, I did. 

Q. From what date to what date? 

A. Well, wp until about March or April, 1939 
I was working there as a full time bookkeeper, and 
then subsequently I was there on a part time basis. 

Q. When did you first go to work there? You 
said ‘‘up to”’ 

A. I believe about 1936. I am not sure of the 
exact date. 

Q. During that period of time what were your 
duties with reference to the books? Did you make 
the original entries? 

A. I made all the entries. 

Q. I show vou what purports to be two sets of 
books [188] and ask vou if those are the books of 
the Ace Distributing Company ? 

A. Yes, they are. 

Q. Are those the books that you kept for them 
during the period that you were engaged? 
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A. ‘They are. 

Q. Does there appear on those books a lst of 
accounts payable or the creditors of the business, as 
of any given date? AO Wess “rere: 

Q. Calling your attention to the creditors of that 
business, as of April 2+, 1939, what were the names 
of those creditors ? 

A. J will have to give you the figure as of 
April 30th. In other words, the books here—the 
entries were made in toto at the end of the month. 

Q. 1 think we can save considerable time by 
asking this question: On that date, April 24th, or 
the next. posting period, April 80th, was the May 


Company listed as a creditor? A. It was not. 

Q. Was Mr. Elmer J. Walther listed as a ered- 
itor? A. He was not. 

Q. Was the Royal Credit Jewelers listed as a 
creditor ? A. ‘Phey were not. 

Q. Was the Acampo Winery listed as a cred- 
itor? [139] A. Yes; it was. 


Q. What was the amount of their claim as of 
that date? 

A. According to the records it was $10,487.48. 

Q. That was subject to any allowances for dis- 
counts Ay Phat is rghit. 

Q. —or any refunds? A. That is right. 

Q. Do the books of the company réveal any in- 
ventory statement as of that time? 

A. No; they do not. 
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@. When was the nearest inventory period taken 
after that time? 

A. Well, according to the ledger the only record 
I have of an inventory period was as of December 
3lst of the previous year. In other words, it was 
set up in the books as of January 1, 1939. 

Q. Set up as of January 1, 1939? 
_A. That is right. 

@. What was the inventory as of that time? 

A. $6,553.99. 

Q. There was an inventory taken at the end of 
December, was there not? A. That is right. 

Q. What was the inventory at that time? 

A. I will have to check this. As of January 1, 
1940, it was $2,501.42. [140] 

Q. In other words, there was a decrease in in- 
ventory by approximately $3,500 during that period ? 

A. $4,000. 

Q. Approximately $4,000 between the 1st of Jan- 
uary, 1939 and the 31st of December, 1939? 

A. That is right. 

The Court: When you refer to inventory that 
means total assets of the company ? 

A. No; that means just merchandise for resale. 

Q. By Mr. Hindin: During this period was 
there a profit and loss statement made by you? 

A. You mean at the end of the year? 

Q. Was there any profit and loss statement made 
as of December 31, 1938? A. Yes; there was 

@. What did that show as the profit or loss? 
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Mr. Vietor Cogen: If the cowrt please, isn’t that 
beside the point? As I understand, there are only 
two dates that are actually involved; one is the 
date of the execution of the instrument in 1937 

The Court: But if they can show he was insol- 
vent on December 1, 1938 and insolvent again on 


December 1, 1939 they have him pretty near hooked 
on the insolvency question, haven't they? 

Mr. Victor Cogen: Well, I can’t see—— 

The Court: It seems to me if there was no actual 
[141] inventory taken on that particular date, then 
thev conldn’t prove it. 

Mr. Victor Cogen: JI suppose that is the best 
evidenee anyone eould produce, but I still feel it 
isn’t the proper evidenee. 

The Court: Objection Overruled. 

Myr. Victor Cogen: May I interpose a statement ? 
The proof of insolveney is mainly ahility to pay 
or not to pay, and I refer to two code sections of 
the California State Law, which is the applicable 
law; I refer to Sections 3077 and 3450. 

The Court: Well, this is evidence that tends to 
establish or not establish certain facts, and it is 
admissible, in my opinion. 

Myr. Victor Cogen: I didn't hear the last sen- 
tence. 

The Court: Proceed. 

The Witness: Will you repeat the last question ? 

Mr. Hindin: Will vou read the question. 

(Question read by reporter.) 
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A. That was December 31, 1938? 

Q. Yes. 

A. It showed a profit of, as of the end of the 
year 1938, $1,321.69. 

Q. Was there, between that time and the next 
account perlod—what was the result of that period’s 
operations? In other words, the profit and loss 
statement as of December [142] 31, 1939? 

A. It showed a loss of $92.19. 

Q. I show you a financial statement and ask 
you if you have ever seen that before ? 

A. Yes, I have. 

Q. What is this financial statement ? 

A. It is headed, ‘‘Financial Statement of Ace 
Distributing Company as of December 31, 1939.”’ 
It shows a deficit of $2,196.69. 

Q. Over what operating period is that? 

A. Well, that is the condition of business as of 
that date. 

Q. In other words, the business was insolvent by 
the sum of $2,196.69 as of December 31, 1939? 
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The Court: Just a moment. That doesn’t show 
any such thing. You asked him for the profit or loss. 
Introduce the statement, and then I can read it. 

mer Hindin: Al) right. 

‘The Court: Who prepared the statement? 

A. I did. 

oO} By Mix. Hindi: I show you what purports 
to be a financial statement of Ace Distributing Com- 
pany as of December 31, 1939, which shows an insol- 
vent condition to the extent of $2,196.69 

Mr. Hindin: I will offer this as plaintiff’s ex- 
hibit next in order. [143] 


PLAINTIFF’S EXHIBIT 11 


FINANCIAL STATEMENT OF ACE DISTRIBUTING CO. 
as of December 31, 1939 


Asnots Liabilities 

OS Oy (10 ee $ 234.75 
OOS 10 (40. ce 21.56 
Trucks, Factory Fixtures & Equipment 

and Office Fixtures & Equipment 

ODES eCard UL) 2,270.46 
Trade accounts receivable (CGood)............. 3.255.76 
Trade accounts receivable (Doubtful)... 76.05 
MME ETN COVEY. ooscsscscscsscscssncsesecssesesenecceonessssonseseessscene 2,501.42 
CORUNA) (a 10,556.69 
asc ensccsnnecesnnenesnesersnteneneeensnstcateecess 2196569 


The Cowt: Is that made up from the records of 
the company ? 
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A. I was just noticing something there that has 
come to my attention now, about what I considered 
certain assets, that aren’t in there. In other words, 
it will show—as the questions go on I suppose it 
will come out. 

Mr. Victor Cogen: Do you mean there are other 
assets, other than what is mentioned in there? 

A. It is a question of what is considered assets, 
and I wouldn’t want to venture an opinion on that. 

Mr. Hindin: We will go into that. 

Q. Was there a balance sheet, such as this one, 
prepared by you in December, 1938? 

A. Ihave one here in the journal. 

Q. <As of December, 1938? 

A. Well, it is the same thing. It is a balance 
sheet setting up those accounts for January 1, 1939. 

Q. What was the condition of that business at 
that time? 

A. Well, I didn't set it up as a net worth there. 
In other words, I can just give you a brief idea 
here, and I think it will save time. We show ac- 
counts payable here $12,866.06. I am going to give 
this to you in round figures; if there are any errors 
we cah correct it. Cash in bank and cash on hand, 
approximately $770. Fixtures, equipment and trucks 
amount to, I would say, approximately $3,000. Trade 
accounts receivable $3,827.17. January 1st inven- 
tory [144] $6,553.99. Then there is a miscellaneous 
item here that would have to be broken down. 

Q. What is that miscellaneous item? 
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A. It consists of Marvin Polakof’s drawings and 
what I call here ‘‘miscellaneous accounts receiv- 
able.’ In other words, they were not trade accounts 
receivable. 

The Court: What does that show as to solveney 
or insolvency at that time? 

A. Well, let’s see 

The Court: Have you ever added them up? 


A. I think it shows it was solvent. 

Q. By Myr. Hindin: By how much, approxi- 
mately ? 

A. I would say about $2,000. 

Q. In other words, between the period of time 
of December 31, 1938 and December 31, 1939 the 
business showed a changed condition of some ap- 
proximately $2,000 net worth to a $2,000 deficit; in 
other words, a loss of $4,000? 

A. ‘aking what I have just said for granted, 
yes. That is subject to recheck of the exact figures. 

Q. Have you made any attempt to ascertain the 
solvency or insolvency of this business as of April 
24, 19392 

A. I was asked to do so and I made a statement 
as of April 30, 1939. 

Q. What was the net worth or deficit at that 
time ? 

A. Well, I must explain this. In regard to the 
inventory, I had no record or there were no records 
avail- [145] able to show if an inventory had been 
taken as of April 30th, and I had to estimate the 
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approximate inventory at that time. And from that 
estimate—— 

Q. Let me ask you one more question. What 
method did you use in computing the estimated in- 
ventory as of that time? 

A. Well, I took the sales and purchases for the 
years 1936, 1937, 1938 and 1939, and figured what 
the profit on sales were, and then working baeck— 
in other words, taking the purehases up to that 
time—or rather, it was working backwards. I took 
the sales up to that period and deducted the ap- 
proximate profit, which should have showed the 
amount of the goods sold. Then I took the begin- 
ning inventory, plus the purchases up to that period, 
and deducted that from it. 

Q. What basis of mark-up did you take? 

A. To arrive at that figure I took a 21 per cent 
profit on the sales. 

Q. Would the fact that during this period, dur- 
ing the period of one year’s time, during which 
this time was in the center of that period, was the 
fact that the business showed approximately a 
$4,000 loss taken into consideration, also? 

A. I don’t quite understand vour question. 

Q. Well, I mean your mark-up of 21 per cent 
gross profit on sales? 

A. That is not the mark-up. That is the profit 
on [146] sales. 

Q. Yes. Would the fact that the business, during 
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this period, was showing a loss, change that position 
any ? A. I don't see why it should. 

Mr. Victor Cogen: Just a moment. I object to 
that question. J think it assumes a fact not in evi- 
denee. 

Mr. Hindin: All right. 

The Court: Well, he has answered it. 

Mr. Victor Cogen: All right. 

Q. By My. Hindm: Basing your estimated in- 
ventory on approximately 21 per cent mark-up, 
what was the condition of that business as of April 
24th ? 

A. This is Apvil 30th. From the figures I gath- 
ered it shows a net worth of $37.08. 

Q. In arriving at that net worth you have de- 
ducted from the assets the liabilities, have vou not? 

A. That is right. 

Q. As a hability, do the books reveal the exist- 
ence of May Company as a creditor? 

A. No; it does not. 

Q. Does it reveal the existence of Mr. Elmer J. 

Walther as a creditor ! A. It does nov. 
| Q. Does it reveal the Royal Credit Jewelers as 
a creditor? A. It does not. [147] 

®. Now, if a claim by Mr. Walther, in the sum 
of $100, were added to the account—— 

The Court: Well, that is self-evident, counsel. 
You don’t have to ask him, ‘‘If vou add a hundred 
dollars would it make him insolvent ?** Assume that 
the court has some sense. 
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Mr. Hindin: That is all, then, your Honor. 


Cross Examination 

Q. By Joseph Cogen: M1. Kahn, may I see that 
statement from which you gave this last figure? 

The Court: As I understand, Mr. Witness, on 
January Ist they were solvent and, according to 
your figures, had a net worth of approximately 
£2,000? 

A. I would say approximately $2,000. 

The Court: And you estimated that on April 
30th, without taking an inventory, they had lost 
virtually that $2,000? 

A. From these figures it would look like that. 

The Court: How do you account for that? 

A. Well, m checking over these—— 

The Court: Were there withdrawals or a drop- 
off in business, or what? 

A. Well, the whole thing is here. There must 
have been withdrawals of about $1300 during that 
period that are in this miscellaneous accounts re- 
ceivable. In other words, here the total shows, ‘‘M. 
Polakof and miscellaneous receivables $2,181.01.” 
In going over the records as of [148] April 30th, 
Marvin Polakof himself is charged with $26.16. 
Then there is set up, as assets here, Sam Polakof 
$1300, and Ivan $300. hen there are some sales 
and things like that that were set up as assets. In 
other words, advances to salesmen. 
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The Court: Al) right. Proceed. You said you 
had some explanation vou wanted to make of this 
statement. 

A. In regard to this inventory. It is almost self- 
explanatory. In other words, taking this 20 per cent 
profit—— 

The Court: I don’t mean on April 380th. 

mo No itis is for 1938 and 1939. 

The Court: Where is that last exhibit? You said 
you had some explanation of Exhibit No. 11. 

A. Well, in other words, that does not include 
what is set up here ag assets, Sain’s special account 
and Ivan Polakof. In other words, there was a 
question at that time, when I made that up, whether 
or not it consisted of that. I don’t know who I made 
that up for or who it was used for. It may have 
been for my own information or Sam Polakof or 
Marvin Polakof. I don’t even know what it was 
used for. 

The Court: All right. 

Q. By Mr. Joseph Cogen: Mr. Kahn, in keep- 
ing your books you considered this was a wine dis- 
tributing business, didn’t vou? [149] 

ie What is riclit. 

Q. And in making up your cost of purchases you 
included the price of labels, bottling supphes and 
what else? 

A. Well, here is what is included in the cost of 
merehandise: ‘the wine itself, bottles and bottle 
supplies, labels, and hauling. 
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Q. In making your estimated inventory as of 
April 30, 1939, did you have any bottles, bottle sup- 
plies or labels on hand? 

A. I didn’t calculate it from that basis at all. 

@. Do you have any way of estimating the pos- 
sible amount that you might have on hand? 

A. Well, I would have to calculate it in a dif- 
ferent way altogether. In other words, what I have 
done here 

@. Could it have been as much as $500? 

A. Well, that is hard to say. In other words, I 
really can’t voice an opimion here, unless I know 


what I am talking about, and I can’t say anything 
unless I have figures to work with. 

Q. On this statement you refer to these various 
items as expenses, Inasmuch as they are not in- 
cluded i your statement of assets and liabilities? 

A. They should be included up here in this esti- 
mated inventory. 

Q. In other words, your estimated inventory 
would be increased that? [150] 

A. Well, I don’t quite get your question. 

Q. Wouldn’t they be separate items? Wouldn't 
that be increased here? 

A. This is the idea: If I ealculate this from a 
different basis altogether; in other words, if we 
take the inventory and the purchases and_ bottle 
supplies and hauling, and if we know what our mar- 
ket is and know the sales, we might arrive at a 
different inventory figure. 
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The Court: Isn't it a faet that that figure might 
vary $500 one way or the other? 

A. Oh, yes; very easily. 

Q. By Mr. Joseph Cogen: On the basis of this 
inventory this statement was made. During the 
early spring didn’t the company you worked for 
sell a considerable amount of religious wine during 
that period? 

A. Well, it all depends. Around April 30th, they 
would at that time. 

Q. And wasn't there quite a mark-up in religious 
wine? 

Mr. Hindin: Durmg what period? 

Mr. Joseph Cogen: The spring of 1939. 

A. Yes; there would be. 

Q. Would that mark-up affect your total per- 
centage ? 

The Court: Did that wine cost more or did you 
make a better profit ? 

A. The wine cost the same price, but instead of 
a 25 per cent mark-up it was a limdred per cent 
mark-up. [151] 

The Court: Religion costs money sometimes. 

Q. By Mr. Joseph Cogen: Would that imcrease 
your inventory in any way, if it had an adverse 
influence on merely four months, instead of twelve 
months? 

The Court: Counsel, he said it might vary $500. 

Q. By Mr. Joseph Cogen: Did this business 
have as many as a hundred customers? 
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A. More than that. 

Q@. How much business were they doing per 
month ? 

A. Well, I can give that to you in a hurry. What 
period do you want? 

The Court: How much were you doing in 1939? 

A. 1939? Well, the whole year showed—wait a 
second. Sales for 19389 were $41,000. 

Q. By Aly. Joseph Cogen: Were the sales made 
in wines bottled under distinctive labels? 

A. Well, they sold both bulk and bottled goods. 

Q. What labels were used to sell that wine? 

A. Well, we had three different labels. One was 
a very special package; the other one was medium 
priced; the other was high priced. 

The Court: All the same wine? A. Yes. 

Mr. Joseph Cogen: Yes, your Honor, We will 
stipulate to that. 

Q. Do you know of your own knowledge whether 
or not [152] people would ask for wine under dis- 
tinctively different labels used by the Ace Distrib- 
uting Company? A. Yes. 

Q. Do you know how long those labels were 
used ? 

The Court: What is the materiality of that? 

Mr. Joseph Cogen: I am trying to build up a 
value for good will, your Honor. 

The Court: Well, you are just wasting a lot 
of time of this court, both of you. Both sides have 
killed half the time here today. Go ahead. 
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Mr. Joseph Cogen: Just one question more. 

Q. You have already answered, I believe, that 
the business did not show a loss for a year, or only 
showed a loss of $92, whereas, the difference in 
assets and habilities was decreased by—— 

A. It was an approximation. In other words, the 
loss for that year was $92, but the decrease in net 
worth was approximately four thousand. 

Q. And that is explained by drawings, and so 
forth, from the business? A. That is right. 

Q. Did your books ever show that Marvin Pola- 
kof ever owned the Baldwin Park property ? 

A. No; they did not. 

Q. Do you know of your own knowledge whether 
or not a statement was ever made by Marvin Pola- 
kof that he owned [153] the property, and secured 
eredit on that? 

A. Of my own knowledge I don't know. 

Q. On April 24, 1939, and previous thereto do 
you know whether or not the Ace Distributing Com- 
pany was being threatened with suits by the ered- 
itors ? 

A. To my knowledge they never were. 

Q. Can you tell us in what manner they were 
paying their bills? 

A. Well, they had a very good reputation. They 
may have been a little slow, but they always paid 
them. 

Q. They always paid their bills? A. Yes. 

Mr. Joseph Cogen: That is all. 
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Redirect Examination 

Q. By Mr. Hindin: Between April 30, 1939, 
and the date of the bankruptcy did the net worth 
of the business at any time increase from this insol- 
vent condition ? 

A. Well, just without basing my answer on any 
figures—in other words, just from what I know of 
the general condition of the business, I would say 
no, except for a period when there was a credit 
supposed to have been issued by the Acampo Winery 
that would change the whole net worth picture. 

(). Was their hability increased accordingly ? 

A. What is that? 

Q. Was their hability increased accordingly? 

{154] 

A. You mean from 1939 did the liabilities go up? 

Q. Yes. 

A. I ean give you that, answer in a second. Well, 
it looks as if in 1939, April, 1939, we show liabilities, 
that is, accounts payable, of $11,348. And I notice 
here in February, 1940, there was only $8,970.16, 
but I don’t know what would account for that. I 
mean I would have to check the records. 

Mr. Hindin: That is all. 


Recross Examination 
Q. By Mr. Joseph Cogen: What was the first 
time, to vour knowledge, that the Ace Distributing 
Company was threatened with suit by the creditors 
for not paying? 
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A. I would say about August, 1940, that I know 
of personally. 

Q. Would that be in reference to the transaction 
with the Acampo Winery ? 

A. Well, this was during the period that this 
My. Bokofsky was there, and anything could hap- 
pen then. 

Q. I see. 

Mr. Joseph Cogen: That is all. 


Redirect Examination 

Q. By Mr. Hindin: Did vou ever discuss the 
finaneial condition with Mr. Marvin Polakof? 

A. ‘That is hard for me to say. In other words, 
I don’t remember. [155] 

Q. Did Mr. Polakof, during this period, ever 
talk about— 

A. During what period are we talking about? 

Q. Prior to April 24, 1939? A. No. 

Mr. Hindin: That is all. Plaintiff rests. 


Mr. Victor Cogen: If your Honor please, I am 
going to move for a nonsuit. Frankly, vour Honor, 
I think a short review of this testimony discloses 
that there actually were only four creditors, and 
two of them were secured claims. There is no show- 
ing that the security was insufficient. The third one 
was an attorney’s fee, and as far as I could see 
there was no statement ever sent. It was just on his 
books, and he, as he said, just, put the charge on the 
books, and he referred to nothing for any evidence 
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of payment or where he would get paid. The fourth 
one is the Acampo Winery. The Acampo Winery 
has stated that they did business with the Ace Dis- 
tributing Company for a period of years, and they 
never got a financial statement; not one. And it 
wasn’t until some time in 1940, after Mr. Bokofsky 
became manager of the business and Mr. Sam Pol- 
akof died, that they ever got a statement. That is 
my recollection. I may be wrong about some of the 
figures, but the point is this: All the Acampo Winery 
bills were paid; everyone of them. They had a little 
dispute about, a matter that lasted almost a year 
or two, but they took trade acceptances, [156] and 
they were executed in 1940, away subsequent to the 
recordation of the deed. The suit, in this case is an 
allegation of fraud on the existing creditors. I want 
your Honor to recall that their witness, Mr. AL 
bright, testified that some time in 1937, after he 
moved into his new house in June— 

The Court: I remember that testimony. How- 
ever, counsel, I feel this way: I am almost constitu- 
tionally opposed to granting nonsuits. I would 
rather pass on the case after the evidence is im. 
It is dangerous to all parties, whether there is a 
prima facie case or not. It may be a close pomt, 
but I prefer to hear the evidence. 

Mr. Victor Cogen: I am perfectly satisfied, your 
Honor. 

The Court: I think, as long as it is this time we 
will adjourn until tomorrow morning at 10 o’elock. 
How long will it take to put on your case? 
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Mr. Joseph Cogen: I don’t think it will take 
more than an hour, your Honor. Of course, I can’t 
tell how long the cross examination will be. 

The Court: We will take a recess until 10 o0’clock 
tomorrow morning. 

(An adjournment was taken until Wednesday, 
October 15, 1941, at 10 o’clock a. m.) [157] 


Los Angeles, California, Wednesday, October 15, 
T1941, Oven. Mm. 


The Court: Proced. 

Mr. Joseph Cogen: If the court please, for the 
purpose of ‘convenience I would like to put on two 
or three witnesses out of order, that are employes 
of various banks, and let them go. 

The Court: Proceed. 


WESLEY TAMBLYN, 


ealled as a witness on behalf of defendants, being 
first duly sworn, testified as follows: 
The Clerk: Will you state your name, please? 
The Witness: Wesley Tamblyn. 


Direct Examination 
Q. By Mr. Joseph Cogen: Are you employed 
at the California Bank, Market and Produce 
Branch ? 
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A. Yes, sir. 

Q. As an employe there do you have access to 
the records of the bank? A. Yes, sir. 

Q. Do you have records of cashier’s checks that 
are purchased at your bank? A. Yes, sir. 

Q. Were you asked to look through your ree- 
ords to see [158] if you had a cashier’s check bought 


and purchased by Ivan Polakof? A. Yes, si¥ 
Q. Did you find one? A. Yes, sir. 
Q. Have you that check here? A. Yes, sir. 
Q. Was this purchased at your bank of June 
6, 19392 A. Yes, sir. 


Q. Who was it purchased by? 

A. Ivan Polakof. 

Q. And this check is known as California Bank, 
Market, and Produce office, cashier’s check No. 
11-100250? A. That is right. 

Q. And is in the sum of $1,039.40? 

A. Correct. 

Mr. Joseph Cogen: Your Honor, I want to let 
the bank take its check 

The Court: Read it into the record. 

Mr. Joseph Cogen: The check is made payable 
to A. Fratkin, and is signed by W.— 

The Witness: No; that is D. K. Kane. 

Mr. Victor Cogen: D. K. Kane, who is branch 
manager of the market and produce branch of 
the California Bank; is that right? 

A. That is right. [159] 

Q. And this check is endorsed on the back by— 
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A. ‘The payee, A. Fratkin. 
Q@. And was paid on what date? 
A. June 9th. 


Q. June 9, 1939? A, What 1s right. 
The Court: Your record shows that was pur- 
chased by Ivan Polakof? A. That is Tight. 


Mr. Joseph Cogen: ‘That is all, your Honor. 


Cross Examination 

Q. By Mr. Hindin: Do you have your record 
with vou to show by whom that cheek was pur- 
chased 2 A. Yes. 

Q. May I see that, please? A. Yes, sir. 

Q. I notice on this instrument, entitled, ‘‘ Eix- 
change, California Bank,’’ dated June 6, 1939, vour 
number 11-100250, that there is the name ‘“ Pol- 
akof’’, with a break, and Ivan ‘‘ Polakof’’. Does that 
have any particular significance ? 

A. No; not all. Just— 

Mr. Joseph Cogen: Speak a little louder, please. 

A. No; that wouldn’t have any significance. I 
myself wrote ‘‘Polakof’’ here. 

Q. By Mr. Hindin: Did you yourself make 
this? A. Yes. [160] 

Q. Do you know how this check was purchased; 
was it paid for by Ivan in cash or a check to vour 
bank ? 

Peel ivat I can’t say. 

Q. Does your record reveal that? 

m™ No, it wouldn’t. 
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Q. Did Ivan Polakof have a commercial ac- 
count in your bank at that, time? 

A. Yes; he did. 

Q. Did he have sufficent in that commercial 
account, do you know, to cover the check, or were 
there additions made to that account? 

A. No; I don’t, believe his balance would come— 

Mr. Joseph Cogen: Your Honor, we will stipu- 
late it wasn’t taken out of the commercial account 
at that time. 

Q. By Mr. Hindin: You have no record, then, 
as to how this check was purchased ? A. N@ 

Q. Whether it was with a check of some one 
else, or cash. 

A. That I don’t know. 

Q. Do you recall whether Mr. Ivan Polakof ap- 
peared at your bank alone or with some one else 
at the time this check was purchased ? 

G <A. No;I don’t remember whether he was with 
anyone or not. 

Q. In other words, the only record of this trans- 
action [161] is this document? 

A. That is all. 

Mr. Hindin: That is all. 

Mr. Joseph Cogen: That is all, Mr. Tamblyn. 

[162] 
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called as a witness on behalf of defendants, being 
duly sworn, testified as follows: 

The Clerk: State your name, please. 

The Witness: Raymond Iingell. 


Direct Examination 

Q. By Mr. Joseph Cogen: Are you employed 
by the Bank of America? &. L-samm. 
What braneh? 
Jefferson and Vermont. 
What is vour capacity there? 
Assistant cashier. 
Were vou asked to bring the escrow records 


OFOre 


No. 379 of said branch to this court ? 

m. Yes, sir. 

Q. Did you bring them? &. dad. 

Q. Does this escrow cover a transaction of seme 
real property located at 1237-39 Riverside Drive? 

A. Iam not famihar with the property. 

Mr. Hindin: Do you have the legal description 
of that property there? 

Mr. Joseph Cogen: I am just looking for it. 
Here it is. It is 1937 Riverside Drive? 

B. Yes, 1163] 

Q. Did your bank handle an escrow on or about 
June 1, 1939? A. They did. 

Q. And in that eserow did vou pay out to the 
California Bank the sum of $1.939.23 ? 

A. Yes: that is right. 

Q. Did vou pay out to Ivan Polakof the sum of 
$2,070.60 ? Oe Yes sii’. 
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Q. And that escrow was handled with one Wil- 
liam H. Rivkin and Anna Rivkin, as grantees, and 
Ivan Polakof as grantor? A. Yes, it was. 

Mr. Joseph Cogen: For the same reason L[ wish 
to have these records kept in the bank’s hands, your 
Honor. 

The Court: All mght. 

Mr. Joseph Cogen: That is all. 


Cross Examination 

Q. By Mr. Hindin: What is the legal deserip- 
tion of that property that was sold or transferred? 

A. Lots 7 and 8, Block 15, Tract 5635, Book 60, 
Page 49, Los Angeles County records. 

Mr. Victor Cogen: I wonder, Mr. Witness, if 
vou would repeat that? 

A. Lots 7 and 8, in Block 15, Tract 5635, City 
and County of Los Angeles, recorded in Book 60, 
Page 49 of Maps. 

Q. By Mr. Hindin: Who was the grantor in 
that [164] transaction ? A. Ivan Polakof. 

Q. Who was the grantee? 

A. William H. and Anna Rivkin. 

Q. And the total consideration for that property 
was how much? A. Let me see. $4500. 

Q. Of which sum $1939 was instructed to be paid 
to the California Bank? A. Yes; sina 

Q. And the balance of $2,070.60 was instructed 
to be paid to Ivan Polakof? A. Yes, sir. 

Q. Did vou bring down title on that property! 
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A. I notice that there has been a title policy 
called for. If it was issued, I don’t know, but I do 
notice in here that there is a preliminary report on 
it. I will tell vou definitely if I can just thumb 
through here a minute. Yes, sir; there was a title 
poliey brought down. The only record IT have here 
of it is the bill from the title company. 

Q. What was the date of the closing of that 
es¢row, that is, the date that these various funds 
were paid over? 

A. On June 12th—pardon me just a minute. I 
had better check that. June 16th. 

Q. That is 1939? [165] A. Yes, sir. 

Mr. Hindin: That is all. 

Mr. Joseph Cogen: May the witness be excused, 
your Honor? 

The Court: Yes. 

Mr. Joseph Cogen: I have one other witness 
eoming from the California Bank. the home office. 
I hope to put him on as soon as he comes in, vour 
Henor. 

The Court: All right. Proceed. [166] 


MARVIN POLAKOF, 
having been heretofore sworn. was called as a wit- 


ness on behalf of defendants. 


Direct Examination 
@. By Mr. Joseph Cogen: Mr. Polakof. you 
have already testified. I believe, that you received | 
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a letter from Ivan Polakof requesting you to sign 
the deed and return it to him? 

A. That. is right. 

Q. How long did it take you, between the time 
you received that deed, to sign it before a notary 
and return it to Mr. Ivan Polakof? 

A. All within a period of half an hour. I re 
ceived the letter, took the paper right to the hank, 
had it notarized and sent it right back, all within 
half an hour’s time. 

Q. That is, vou mailed it immediately to Ivan 
Polakof? A. That is right. 

Q. From December, 1935, until the present time 
did you ever exercise any control over the property? 
I never did. 

Did you manage the rental of the property? 
No, I did not. 

To your knowledge did you pay any taxes? 
No; I did not. 

Outside of having the title in vour name did 
you [167] exercise any rights of ownership? 


OPore>r 


A. I exercised no rights of ownership. 
Q. How much money did you personally pay for 
the property ? 


A. I paid no money for the property. 

Q. Did you pay any money at all in April, 19397 
A. I paid nothing. 

Q. In June, 1939? A. I paid nothing. 

Q. In December, 1935? A. Nothing. 

Q. 


Did you give to any of your creditors a state- 
ment that you owned any property out in Baldwim 
Park? 
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A. Never. I never considered it my property. 
Therefore, I never gave them any such statement. 

Q. I refer specifically to the Royal Jewelery 
Company. Did you tell them that you owned the 
property ? A. I did not. 

Q. Did you tell May Company that you owned 
the property ? A. I did not. 

Q. Did you ever tell Mr. Walther, the attormey, 
that you owned the property? A. I dih not. 

Q. Did you ever tell Aeampo Winery of Lodi, 
California, that vou owned the property ? 

A. No. [168] 

Q. Did vou, up to January of 1940, issue any 
financial statements to creditors to obtain eredit for 
the business, which contained a provision that vou 
were the owner of the Baldwin Park property? 

B. No. 

Q. During the four or five vears from 1934 on, 
the business was doing as much as four, five or six 
thousand dollars sales per month, or more ? 

A. You would have to cheek that. to be accurate, 
with the bookkeeper. 

Q. But that is about meht ? 

A. Approximately. 

Mr. Joseph Cogen: ‘That is all. 


Cross Examination 
oo Bye Mr. Aindin: Mr. Polakof, was there any 
reason for your great haste in sending back this 
deed to your brother when you received it? 
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A. Well, I lke to do things right now and, there- 
fore, I sent it back right away. 

Q. Now, Mr. Polakof, prior to this time or prior 
to the time that you went to the middle west, you 
had given your father a power of attorney, hadn't 
you % 

The Court: That has been gone into, counsel. He 
was asked about that. 

Q. By Mr. Hindin: Let me ask you this: You 
said you never exercised any management of this 
property. Who [169] did manage it ? 

A. My brother managed it. 

Q. Did your father ever manage it? 

A. He may have. 

@. As a matter of fact, then, you didn’t care 
who managed it; 1s that correct ? 

A. Why, it was never my property. 

Q. I see. Now, in 1938 do you recall receiving 
a quit-claim deed, covering this property, from Mr. 
Crosby, Mr. Kendall and Mr. Newhouse ? 

A. No. 

Q. I show vou a certified copy of a deed and ask 
vou if vou have seen that before. 

A. To my knowledge I have never seen this 
paper before. 

Mr. Hindin: I offer this in evidence as plaim- 
tiff’s exhibit next in order. 

The Court: It may be received. 

The Clerk: Exhibit 12. 
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PLAINTIFE’S EXHIBIT 12 
QUITCLAIM DEED 

In consideration of $10.00, receipt of which is 
hereby acknowledged, T/We, C. E. Crosbey, H. C. 
Kendall, and Frank Newhouse, do hereby quitelaim 
to Marvin Polakof, all that real property in the 
County of Los Angeles, State of California, de- 
scribed as: 

That portion of Southwest quarter of Section 4, 
Township 1 South, Range 10 West, S.B. &M., in 
the County of Los Angeles, State of California, de- 
scribed as follows: 

Beginning at a point distant North 1° 16’ 30” 
East 660 feet from the South line of said quarter 
Section, and distant North 89° 54’ 15” West 1340 
feet from the East line of said quarter Section as 
said lines are shown on a map of Puente and Azusa 
Bridge Road, recorded in Book 3842, Page 6 et seq., 
of Deeds, Records of said County: thence North 
89° 54’ 15” West parallel with the South line of 
said quarter Section 330 feet, thence North 1° 16’ 
30” East, parallel with the East line of said quarter 
section 660 feet, thence South 89° 54° 15” East 350 
feet: thence South 1° 16’ 30’ West 660 feet to the 
point of beginning. Excepting therefrom a 30 foot 
strip along the North, South, East and West sides 
for street purposes, including a factory building 
located thereon. 
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Witness our hands this ................. day of ...........— 
1938. 
C. E. CROSBY 
(C. E. Crosley) 
H. C. KENDALL 
(H. C. Kendall) 
FRANK F. NEWHOUSE 
(Frank Newhouse) 


State of California, 
County of Los Angeles—ss. 


On this 12th day of July, 1938, before me, Julia 
Vanderlic, a Notary Public in and for said County, 
personally appeared C. E. Crosbey & H. C. Ken- 
dall, known to ine to be the persons whose names 
are subscribed to the within instrument, and aec- 
knowledged that he executed the same. 

Witness my hand and official seal. 

JULIA VANDERLIC, 
Notary Public in and for said County and State. 

My Commission expires Sept. 2, 1940. 

(Notarial Seal of 
Mrs. Julia Vanderlic) 


State of California, 
County of Los Angeles—ss. 

On this 22nd day of July, in the year one thou- 
sand nine hundred and thirty-eight, before me, 
Joseph J. Bellito, a Notary Public in and for the 
County of Los Angeles, State of California, re- 
siding therein, duly commissioned and sworn, per- 
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sonally appeared Frank Newhouse, known to me to 
be the person whose name is subscribed to the with- 
in instrument, and acknowledged to me that he 
executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal, in the L.A. County 
of Los Angeles, the day and vear in this certificate 
first above written. 

(Notarial Seal) JOSEPH J. BELLITO, 
Notary Pubhe in and for the County of Los Angeles, 
State of California. 


My commission expires March 9, 1941. 
#1007 Copy of original recorded at request of 
Grantee, Aug. 5, 1938, 12:12 P.M. 


Copyist #117, Compared, R. L. Hazen, County 
Recorder, By N. E. Woodel, (39) Deputy. 


Q. By Mr. Hindin: Do you know who signed 
the papers for the lease of this property during this 
period that it was m yonr name? 

A. I believe it was brought out in court that my 
father signed that lease. 

Q. Did you know he was negotiating for this 
lease ? 

A. I had no interest whether he negotiated or 
not. 


The Court: You haven’t answered the question. 
[170] 


A. No, sir. 
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®. By Myr. Hindin: You didn’t know? 

& I didn’t know. 

Q. Where were you living at that time, at home? 

A. Yes, sir. 

The Court: With your father? 

A. Yes, sir. 

The Court: And vour father was dealing with 
this propertv and you didn’t even know he was 
working on a lease? 

A. That is right. You see, I was working in 
the attorney’s office and going to law school, and 
my interest was taken up in study, knowing that 
when I got out of law school I would have the 
business to carry me through and start in the law 
practice that was always available. I had every con- 
fidence in my father’s management. 

The Court: Did your brother live at home, too? 

A. Yes, sir. 

The Court: You all lived at home? 

A. Yes, sit. 

The Court: You did, shortly after the exeete 
tion of this deed, get married ? 

A. Well, you see, I went back to Omaha origi- 
nally to get married to a voung lady, but I married 
another voung lady there, and in the interim I came 
back and then I went back again. 

The Court: Referring to this jewelry von bought, 
[171] was that the wedding ring? 

A. Yes, sir. 

The Court: Was that the ring you used ? 

A. Yes, sir. It only lasted for ten months. 
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The Court: That is the ring you bought ? 

A. Yes, sir. I never intended to defraud them. 
T always intended to pay. 

The Court: You never have, though, have you? 

mw. 1 pardeeall bwite$25 of ite 

The Court: That is how many years now ? 

A. J don’t recall mght now. It may be a vear 
and a half or two years; something like that. 

The Court: You haven’t paid for the suit vou 
wore out ? 

A. No; on that particular suit, I was never satis- 
fied with it. I brought it back for adjustments. 

The Court: Well, the wedding ring didn’t tum 
out very satisfactorily. Ts that the reason vou didn’t 
pay fort? 

A. Well, that isn't the real reason. 

The Court: I will sav frankly, gentlemen, a man 
who ean’t pay for his wedding ring doesn't stand in 
verv good grace before this court. . 

Mr. Victor Cogen: I might observe, vour Honor, 
that there have been pavments made more or less 
continually since the wedding rmg was purchased. 
Although the payments were small, they have been 
paid. [172] 

The Court: It doesn’t set verv good. It is noth- 
ing to be proud of. 

Mr. Victor Cogen: No: I will grant vou that. 

The Court: A man in business that has failed, 
that is a different picture; but a man who fails to 
pay for the clothes he has worn and a wedding ring 
he has bought, the court doesn't think much of him 
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or his testimony. You may proceed. 

Mr. Hindin: Just one more question. 

Q. After the 24th day of April, 1989 did you 
receive a reconveyance on this property, executed 
by the Title Insurance & Trust Company, do you 
recall ? A. What was it, a title? 

Q. A full reconveyance? 

A. Is that from Mr. Fratkin, or myself—to 
myself ? 

Q. I show you a full reconveyance, a certified 
copy of a full reconveyance from the Title Insur- 
ance & Trust Company, as trustee, covering the 
property, which inelnded a deed of trust in which 
Marvin Polakof—that is yourself—was the trustor, 
made May 15, 1936, and this reconveyance was exe- 
euted June 2, 1939. I ask you if you have ever seen 
that before. 

A. I couldn’t tell without the balance of it. 

Q. This is the entire reconveyance as it appears 
of record. 

Mr. Victor Cogen: Well, counsel, there are re- 
conveyances [173] always given to the parties that 
pay off the loan, and it doesn’t make any dif- 
ference 

The Court: Let him answer the question. He ean 
answer the question whether he has seen it before 
or not. 

A. I may have seen it. At this time I donee 


eall. 
My. Hindin: J offer it as plaintiff’s exhibit in 
evidence. 
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The Court: Received. 
The Clerk: Exhibit 13. 


PLAINTIFF’S EXHIBIT 13 

1630600-W infield. Full Reconvevanee. 

Title Insurance and Trust Company, a Califormia 
eorporation, as Trustee under Deed of Trust, dated 
May 15th, 1936, made by Marvin Polakof, Trustor, 
and recorded as Instrument No. 895, on May 18th, 
1936, in Book 14174, Page 71 of Official Records in 
the office of the Recorder of Los Angeles County, 
California, having received from holder of the obli- 
gations thereunder a written request to reconvey, 
reciting that all sums secured by said Deed of Trust 
have been fully paid, and said Deed of Trust and 
the note or notes secured thereby having been sur- 
rendered to said Trustee for cancellation, does here- 
by Reconvey, without warranty, to the person or 
persons legally entitled thereto, the estate now held 
by it thereunder. In Witness Whereof, Title Insur- 
anee and Trust Company, as Trustee, has caused its 
corporate name and seal to be hereto affixed by its 
Assistant Secretary, thereunto duly authorized, this 
2nd day of June, 1939. 

(Corporate Seal) 

HEM TITLE INSURANCE AND 

TRUST COMPANY, 
As Trustee. 
By R. GEORGE SCOTT, 
Assistant Secretary. 
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State of California, 
County of Los Angeles—ss. 


On June 2nd, 1939, before me, the undersigned, 
a Notary Public in and for said County, personally 
appeared R. George Scott, known to me to be the 
Assistant Secretary of Title Insurance and Trust 
Company, the corporation that executed the fore- 
going instrument as Trustee, and known to me to be 
the person who executed said instrument on behalf 
of the corporation therein named, and acknowledged 
to me that such corporation executed the same as 
Trustee. Witness my hand and official seal. 

(Notarial Seal) 

HAZEL KELLOGG, 

Notary Publie in and for said County and State. 
No.R-00101. 


#66. Copy of original recorded at request of Title 
Ins. & Tr. Co., June 26, 1939, 8:30 A. M. Copyist 
#101. Compared, Mame B. Beatty, County Re- 
corder, by H. Kirkland (139) Deputy. 
$1.00-4. B. 


Mr. Hindin: Now, just one more question, Mr. 
Polakof. You testified that vou studied law, didnt 
you? A. Yes. 

Q. Did vou study the subject of real property 
law? A. No; Thaven’t got that far. 

Q. You didn’t get that far? A. No. 
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Did you study the subject of recordation ? 
No. 
Did you study the subject of equity ? 
No. 
Did you study the subject of contracts? 
I just had the first part of contracts. 
How many years’ law school did you say you 
had studied ? 
A. About two vears pre-legal and one year of 


OPFOrored 


law. 
Mr. Hindin: That is all. 
Mr. Joseph Cogen: That is all. [174] 


RICHARD C. CORBERLY, 


ealled as a witness on behalf of defendants, being 
duly sworn, testified as follows: 

The Clerk: Please state your name. 

The Witness: Riehard C. Corberly. 


Direct, Examination 

Q. By Joseph Cogen: Mr. Corberly, are you em- 
ployed by the California Bank home office, in the 
real estate loan department ? A. Wes, sir 

Q. Were you asked to bring to this court records 
of payments on property that vou made a loan on? 

A. Yes, sir. 

Q. Is that property held in your company's files 
as owned by Ivan Polakof ? 

A. Well, I will have 
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Q. How is it carried on the ledger card? 

A. The ledger card is Ivan Polakof. It does not 
disclose what the security is. I think I have the title 
company paper here. 

Q. Do you have the title papers? 

A. I believe so. 

Q. Will you please read the legal description on 
that title paper? 

A. Lots 7 and 8, Block 15 of Tract 5635, City 
and County of Los Angeles, State of California. Do 
you want, [175] the full legal 

Q. Just as much as is down there. 

A. As per maps recorded in Book 60, Page 49 
of Maps in the office of the county recorder of said 
county. 

Q. And this property, the title is in the name of 
whom? 

A. As of October 7, 1936, the Title Insurance & 
Trust Company certified it or states that it 1s in the 
name of Ivan Polakof, a single man. 


Q. And at that time did he make a loan at your 
bank? 

A. Yes. Of course, I don’t have the deediae 
trust, but the notes, according to our records, were 
dated September 5, 1936, in the amount, of $3,000, 
and an additional loan was made May 9, 1939, im 
the amount of $1,000. 

Q. Was that loan ever paid off? 

A. Both loans were paid in full on June 17, 
1939. 
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Q. And what was the date of the additional 


loan ? me Mas 9, 1959. 
Q. How much was that,? A. $1,000. 


Q. ‘lo whom was that made? 

A. Well, the note was signed by Ivan Polakof. 

Q@. Do you have any knowledge or any showing 
to whom that money went? 

A. J don’t know. I don’t know what is in here. 
Up until now I haven’t reviewed this file. 

Q. Wasn’t the signer or maker of the note Ivan 
Polakof? [176] A. That is correct. 

Q. I think that is sufficient. You have a certified 
copy of the ledger cards? 

A. It has not been certified by 

@. I mean, a photostatic copy ? A. Yes. 

@. Are these the photostatic copies ? 

A. Yes. 

Q. I thought you had something else here? 

A, I had a negative, was all. These are the nega- 
tive prints from which those were printed. 

Mr. Joseph Cogen: May this be admitted as de- 
fendant Ivan Polakof’s exhibit? 

Mr. Hindin: May we see that first? 

Mr. Joseph Cogen: Yes. 

The Court: Received. 

The Clerk: Exhibit B. 


folks 
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Mr. Hindin: Are you through examining the 
witness ? 

Mr. Joseph Cogen: Yes. 


Cross Examination 

Q. By Mr. Hindin: Mr. Corberly, this reeord 
that has just been introdueed into evidence shows 
1 series of monthly payments, does it not? 

A. Yes, sir. 

Q. And the original contract or the origmal 
nortgage and trust deed called for the prineipal 
sum of $3,000; [177] is that correct ? 

A. ‘That is right. 

Q. Now, from this ecard can you tell us how 
those monthly payments were made; how much was 
paid on principal and how much was paid on mter- 
est from the start? 

A. Well, do you want me to read these pay- 
nents ¢ 

Q. Let me ask you this: Were the monthly pay- 
ments made regularly, according to your register? 

The Court: Is that a copy that is in evidence? 

Mr, Hindin: Yes. 

The Court: It speaks for itself. 

My. Hindin: All right. 

Q. When the second loan was made of $1,000, 
ean you tell us from your register here what the 
balance unpaid was on the original loan? 

A. Well, the second loan or the additional loan 
was made May 9, 1939, and there was a payment on 
the main note on the same date, so the balance as of 
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the close of business as of that, day was $965.22 plus 
the $1,000 additional loan. 

Q. In other words, a $3,000 obligation had been 
paid down to $900 and a new loan of $1,000 made 
on that day; is that correct? 

A. That is correct. In going through the file I 
see a copy of an exchange requisition for $909.20 
on May 23, 1939, which would have ordered a 
cashier’s check in favor of Ivan Polakof. The dif- 
ference in indebtedness is made [178] up by loan, 
expenses, and probably the payment on this—this 
$75 payment that was made on that day. 

Q. I see. 

Q. By Mr. Joseph Cogen: How much was that, 
for? A. $909.20. 

The Court: Any further questions ? 

Mr. Hindin: I have no further questions. 

The Court: That is all. 

Mr. Joseph Cogen: May the witness be excused ? 

Mr. Hindin: Yes. . 

Mr. Victor Cogen: I wonder if the witness testi- 
fied what date that loan was paid off? 

The Court: I don’t think it makes any difference. 
The Bank of America records show that loan was 
paid off. The property was clear. 

Mr. Hindin: June 17, 1939. 

The Court: Call your next witness. [179] 
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ealled as a witness on behalf of plaintiff, being first 
duly sworn, testified as follows: 

The Clerk: State your name, please. 

‘The Witness: Ivan Polakof. 


Direct Exannnation 

Q. By Mr. Joseph Cogen: Mr, Polakof, did you 
on or abont the 7th of June, 1939, pay an encum- 
branee on the Baldwin Park property of $1,000 to 
My. Fratkin ? 

@&. I did. 

Q. Will vou explain to the court the transaec- 
tions that took place and how you raised that 
money ? 

A. As already explained, I had an original loan 
at the main office of the Cahfornia Bank for $3,000, 
which I paid down to around $800; and then when 
I had to raise that $1,000, also on the same security 
the bank gave me an additional thousand dollars to 
pay Mr. Fratkin. 

Q. Who owned that property and where was it 
located ? 

A. The property? I owned the property. The 
property was located on Riverside Drive. 

How did vou aequive that property ? 

That was a gift from my grandfather. 
About how long before that? 

About four years before. 

Before 1939? A. That is right. [180] 
You may continue with the transaction. 


COPrFOPO 
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A. And I then owed the bank some $1900. I sold 
the property and through the escrow they paid off 
the loan to the California Bank and I received some 
$2700 as a balance of the sale price of $4,500. 

Q. Was that $2700 or $2070? 

A. It was around $2,000. $2,070. If I had Ma 
peneil and paper I could figure it. It was in escrow 
there. 

Q. About what time was that? 

The Court: The record speaks for itself as to the 
transaction. 

Mr. Joseph Cogen: Yes; it does, your Honor. 

Q. I show vou a check and ask you if that is 
your signature thereon. A. That is. 

Q. That check is drawn on the Market and Pro- 
duce branch of the California Bank ? 

A. That is right. 

Q. In the sum of $155.20? A. Right. 

Q. And dated June 7, 1939? 

A. That is right. 

Q. And on one corner of this check is written 
the word ‘‘Fratkin’’? A. That is right. 

Q. And on the reverse side of this check, on the 
back, [181] is number 11-100251? A. Right. 

Q. You were in court this morning when a 
eashier’s check in the sum of $1039.40 was read to 
the court? A. That is right? 

Q. And it had numbers somewhat similar to the 
numbers I have just read on the reverse side of this 
check ? A. That is right. 
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Q. Do you know the circumstanees of the payv- 
ment of this check to the Califorma Bank ? 

mee Peco. 

Q. Will you explain it? 

A. When I apphed for the loan of $1,000 I was 
short $155.20, beeause the bank only gave me nine 
hundved and some odd dollars, and Mr. Kane, the 
manager, called me over and said that im order to 
make a thousand dollars I would have to add 
$155.20, and I gave him my eheek. That made the 
total with whieh I bought a cashier's cheek to Mr. 
Fratkin to pay off my obhgation to him. 

OF ais a Matter of fact, it was wfew dollars more 
than a thousand dollars? 

A. $32 more, to be exact. 

Q. I believe it was $39.40, to be exaet. 

Mr. Joseph Cogen: May this be defendant Ivan 
Polakof’s exhibit ? 

Mr. Hindin: I will object to the introduction of 
this [182] if the Cowt please, on the ground that 
the payee of the check appears to be the California 
Bank, and that any gonnection that it may have 
with a Mr. Fratkin in this transaction is not shown 
by the record. 

The Court: Objection overruled. 

The Clerk: Exhibit C. 
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Q. By Mr. Joseph Cogen: Do you reeall the 
facts involving the Baldwin Park property, or 
property designated and known as Baldwin Park 
property, on or about the latter part of the year 
1935 ? A. Yes. 

Q. Did you at that time arrange for the pur- 
chase of that property ? Pe did: 

Q. In whose name was that property placed at 
that time? 

A. At that time it was placed in Marvin Pola- 
kof"s name. 

Q. Did Marvin Polakof put up any money for 
the purchase of that property? A. No. 

The Court: Why did you put it in Martvin’s 
name ? 

A. My father came to me and told me of the 
sale of this property in the court. | wasn’t very 
interested, because I expected to go east to school. 
He convinced me it was a good one, so I raised 
$1300 and I said, ‘‘ Put it in Marvin’s name, because 
I am going east.’’ And I expected a quick sale, 
and I was buying it with My. Fratkin for a [183] 
quiek sale. And I said, ‘‘Go ahead and let Marvin 
sien for it, beeause I don’t want to be bothered 
with it. I want to go east to school." And I went 
east. and I came back, and Mr. Fratkin decided 
to sell me his interest. This transaction is how I 
paid Myr. Fratkin off. But when I decided I was 
going to own the property myself 1 sent this deed to 
Marvin to sign, so I could bring down the owner- 
ship. 
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The Court: Why did you hold the deed so long? 

A. Because I was advised I didn’t have to 
record the deed. 

The Court: Who advised you? 

A. Mx. Albright. He said he knew many cases 
where you just hold the deed until you are ready 
to bring down the certificate of title. And I fol- 
lowed his advice and brought down the certificate 
of title in 18 months and before any of this trouble 
existed. That was before this bankruptey. It was 
in my name, the certificate of title, the recordation 
and all, before any of this trouble came up. And 
I didn’t anticipate my father passing away and my 
brother taking on another party, so I don’t be- 
lieve I took it, out of his name to cheat anyone. 

Q. By Mr. Joseph Cogen: I show you a policy 
of title insurance with the Title Insurance & Trust 
Company of Los Angeles, California, designated 
Policy No. 1,630,600, and ask you if you have ever 
seen this policy of title insurance before. [184] 

A. Yes. 

Q. Is that policy of title insurance dated the 


26th day of June, 1939? A,  Vimis: 
Q. Does it cover the property known as the 
Baldwin Park property ? A. It does. 


Q. Does this legal description, which starts out, 
“That portion of the southwest quarter,’ and so 
forth, cover the Baldwin Park property? 

A. Yes, sir. 

@. Are you designated as the owner? 
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A, Iam. 

Q. And does it read, paragraph 1, as follows: 
“The title to said land is, at the date hereof, 
vested in Ivan Polakof.’’ And dated August 27, 
LOST ? A. aleeht: 

Q. Was this policy of title insurance drawn up 
at your request by the title company? 

A. It was. 

@. Subsequent to the payment of the thousand 
dollars ? A. Right. 

Q. I show you Plaintiff’s Exhibit 13, which has 
previously been described as a full reeonveyvance. 
Was this reconveyance intended as a_ reconvey- 


ance 

The Court: It speaks for itself. [185] 

Mr. Joseph Cogen: J don’t think it refers to the 
legal deseription, your ELonor. 

Mx. Victor Cogen: If you are willing to stipulate 
that it refers to that thousand-dollar trust deed that 
was given to My. Fratkin 

Mr. Joseph Cogen: Just a minute. I think I am 
wrong, your Honor. It was made by Mr. Brody. 

Q. Who prepared it? 

A. This was prepared in his office, and recorded. 

Mi. Joseph Cogen: Will vou stipulate that the 
property involved a reeconvevance of that $1,000 trust 
deed ? 

Mr. Hindin: If that is what the record shows. 

Mr. Victor Cogen: Well, let’s compare it. 

The Court: Proceed, gentlemen. You are spend- 
ing time on a lot of matters that are immaterial 
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until there is some evidence to the contrary. This 
shows that this man paid off a thousand-dollar 
loan. You are spending too much time on it. 

Mr. Joseph Cogen: The only reason I brought 
this in is that the plaintiff mentioned it in examin- 
ing Marvin Polakof, and he knew nothing about it. 

The Court: That wouldn't make any difference. 

Q. By Mr. Joseph Cogen: You testified, I be- 
lieve, that you raised $1300 at that time to pay for 
the property ? A. That is nght. 

Q. And that was for all the property or half 
the [186] property or a third, or what? 

A. One-half of the property. 

The Court: $1300 in cash ? 

A. Right. The property was sold for around 
$2600 at a court sale. Mr. Fratkin paid half and I 
paid half. That is how 

The Court: I thought there was a loan on the 
property; that money was borrowed to pay for 
that? 

A. No, sir. The loan was made on the Riverside 
Drive property. I didn’t put any loan at all on the 
property. 

The Court: Where did you get the $1300? 

A. I had $800, and $300 borrowed from my 
unele Rudy. And when my father went to court we 
didn’t think it was going to go $1300, and he ad- 
vanced $200 of his money. 

Q. By Mr. Joseph Cogen: Before this time were 
you in business for yourself or with any company ? 
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A. Yes. I started the wine business. I was in 
the wine business. 

Q. Were vou connected with the Monte Christo 
Winery ? A. Levas. 

Q. Did you make considerable money out of that 
transaction ? 

Myr. Hindin: I object to that as incompetent, i- 
relevant and immaterial. 

The Cowt: Well, it is an indefinite term, any- 
how. He has made an explanation of his money. 
He said he borrow- [187] ed $800 of it. 

A. No. 1 had $800. I borrowed $300. 

Q. Where did you borrow the $300? 

A. Ifyvom an uncle. 

The Court: Your brother didn’t loan you any 
money in this? A. No, sia. 

The Court: Proceed. 

Q. By Mr. Joseph Cogen: Within two years pre- 
ceding that time didn't you make $10,000 in one 
winery deal? 

A. 1 did, and I paid income tax on $8,000 of it. 

Mr. Hindin: I move that last part be stricken 
as not responsive, and material. 

The Court: Objection overruled. 

Q. By Mr. Joseph Cogen: After vou received 
the deed from Marvin did vou exercise exclusive 
control over that property from that date to date? 
~ A. L had always exercised control over that 
property. 

Q. Did you pay taxes on that property? 
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A. I paid taxes on the property. 

The Court: What was your occupation at the 
time you bought this property ? 

A. J was a pharmacist and working in the wine 
business. I originally started the Ace Distributing 
Company, after I left the Monte Christo Vintage 
Company. 

The Court: What is your occupation now? [188] 

A. A wine chemist at a very large winery at 
Escalante California. I am trying to go back to 
school. 

Q. By Mr. Joseph Cogen: Weren’t you also with 
the Southern California Winery? 

A. I was. I was with the Southern Cahforma 
Winery for at least a year. 

The Court: Do all wineries put out the same 
grade of wine under different brands—— 

A. That is a trade secret. 

The Court: the same as the Ace did? 

A. I wouldn’t be a party to that. 

The Court: The Ace, as I understand, was put- 
ting out three different brands of wine, all the 
same grade. 

Mr. Joseph Cogen: I think the witness said it is 
a trade secret, your Honor. I think they do have a 
vintage wine. 

The Witness: They do. 

My. Victor Cogen: I think Mr. Ehrlich’s father 
could tell more about the wine business. 

The Witness: Yes; we have a wine expert right 
here. 
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Mr. Victor Cogen: It is Ma. Khrlich’s father. 

Mr. Ehrlich: Does your Tlonor want an expert 
opinion? It isn’t done by legitimate houses; T will 
say that. 

The Court: It isn’t part of the case, anyhow. 

Q. By Mr. Joseph Cogen: I show you four 
checks. Are these all signed by you? [189] 

A. Yes. 

Q. Were these used to pay taxes on the Baldwin 
Park property ? A. ‘They were. 

Q. J call your attention to one specific check, 
which cheek appears to be dated December 4, 1939, 
and on the reverse side it says, *‘ Baldwin Park’’— 

The Court: Who is this made payable to? 

Mr. Joseph Cogen: The county recorder. 

The Court: The county recorder ? 

Mr. Joseph Cogen: And one to H. L. Byram, 
county tax collector. And J. W. Bachelor, tax col- 
lector. 

The Court: What is J. W. Bachelor? 

A. He changed places, I think. 

The Court: No. J. W. Bachelor is tax collector 
of San Bernardino County. 

Q. By Mr. Joseph Cogen: Did you have prop- 
erty in San Bernardino County ? 

A. Yes. In San Bernardino Canyon. That is a 
little cabin I had there. It states right on here, 
‘San Bernardino County.”’ 

The Court: That hasn’t anything to do with this. 
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Mr. Joseph Cogen: No. I will remove that. In 
fact, it was cashed in San Bernardino. 

The Court: Give me the three checks that you 
are trying to introduce. [190] 

My. Ehrlich: Your Honor, I inspected them, and 
‘only one that Mr. Cogen has in his hand is mate- 
rial. He hasn’t identified the others as pertaining 
to this particular piece and parcel of property. 

The Cowt: There is only one; the check that 
indicates it is Baldwin Park property. 

Mi. Joseph Cogen: Yes; one specific check indi- 
cates that. 

The Court: I think that is the only one that is 
admissible. He can testify whether he paid the 
taxes on it. 

Q. By Mr. Joseph Cogen: Did you pay the taxes 
on the property? 

A. The first year the building was leased the 
True-X Chemical Company paid the taxes on the 
property. 

Q. And after the first year? 

A. I paid the taxes. 

Q. You personally paid the taxes? 

A. That is right. | 

Mr. Joseph Cogen: May the check dated Decem- 
ber 4+, 1939, to H. L. Byram, county tax collector, 
in the sum of $80.91 be admitted as Ivan Polakof’s 
next exhibit? 

- The Court: Admitted. 

The Clerk: Exhibit D. 
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Q. By Mr. Joseph Cogen: During the time you 
owned this property have you made any improve- 
ments on the property ? A. Laid. [ea] 

Q. Could you enumerate the improvements ? 

A. I eould. Three partitions that I removed, so 
I could raise the roof. I had to brace the roof. 
That amounted to—it was under contract, on brac- 
ing the roof—310 for the contract, the amount. 
About $70 for floor plans and permit from the 
county to do that work. 

Q. Did you also pay for the water stock? 

ms. “Ledid. 

Q. How much was that? 

A. $500. 'That was payable $50 a month and the 
moneys came from the rent of the lease to the 
True-X Chemical Company. 

Q. Is that the same water stock 

The Court: That is sufficient, counsel. Let him 
bring it out on cross examination, if there is any 
question about that. We are spending too much time 
in details. 

Q. By Mr. Joseph Cogen: Is that building in 
good condition at the present time? 

A. No, sir. I have an estimate to repair the roof 
for $1400. Otherwise, if the rains start now you 
couldn’t keep a tenant in there at all. And that can 
be inspected at any time. 

Q. Were you around the prenises of the Ace 
Distributing Company at any time during Decem- 
ber 1938 and January, 1939? &. Aes, sit’. 
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Q. Is that one of the periods that you were 
temporarily [192] working at the Ace? 

A. Right. 

Q. Who was the owner of the Ace Distributing 
Company ? A. Marvin Polakof. 

Q. Did anyone else represent themselves as the 
owner of that company? A. No, sir. 

Q. To your knowledge? 

A. To my knowledge. 

Q. At that time were you acquainted or did you 
talk to anyone with reference to a transaction with 
the Acampo Winery ? 

A. <Any particular transaction ? 

.Q. I refer to the bottled wine transaction. 

A. Yes; I did have a conversation with them on 


Q. Who did you have the conversation with? 

A. With Mx. Ventura and Mv. Gunther. 

Q. Who is Mr. Gunther? 

A. Mr. Gunther was at that time president of 
the Acainpo Winery. 

Mr. Hindin: We object to that on the ground that 
there is no proper foundation Jaid ag to the agency. 
This man isn’t competent to testify as to another 
man’s work. 

The Court: Objection sustained. 

Mr. Joseph Cogen: Your Honor, for the purpose 
of [193] showing that Mr. Gunther was the presi- 
dent at that time, 1f I may go into that I can pro- 
duce a witness, who is now in the court room—— 


Marvin Polakof et al. 239 


(‘Testimony of Ivan Polakof.) 

The Court: But the point is, this man hasn’t any 
authority. 

Mr. Joseph Cogen: This man hasn’t any = an- 
thority ? 

he Court: No. 

Q. By Mr. Joseph Cogen: Who was present at 
that time? 

A. I beheve that—if the bookkeeper has the 
authority I beheve the bookkeeper understands that 
transaction from the beginning—the case goods 
transaction. 

Was Marvin Polakof present ? 

1 don’t recall. 

Was Sam Polakof present ? 

Yes, sir. 

Sam Polakof was present ? ®. oYesmeir. 
Do you know what capacity Sam Polakof 
a with the Ace Distributing Company ? 

A. He was just managing it for Marvin Po- 
lakof. 

Q. Did you overhear a conversation between Mr. 
Sam Polakof and Mr. Gunther and M1. Ientry 
Ventura? A. Yes. 

Q. With reference to this bottled merehandise ? 

a PWat is Tight. 

Q. Would you tell the court what that conver- 
sation was? [194] 

Mr. Hindin: We will object on the ground that 
it is irrelevant and immatenmal, on the further 
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ground that no proper foundation has been laid, 
on the further ground that the matter, if testified 
to, is not relevant and is hearsay as to the plaintiff 
in this matter. 

The Court: You put on the bookkeeper of the 
winery to attempt to prove the delay in the pay- 
ment of these bottled goods. Do you mean to say 
they can’t bring any contradictory evidence in on 
that? | 

Mr. Hindin: Yes, your Honor. They can bring 
contradictory evidence provided it is competent. 

The Court: I think it is as competent as the 
bookkeeper’s testimony. I am going to admit it. 

May. Ehrlich: Your Honor, we have no objection 
to the bookkeeper or an officer of the winery testi- 
fying as to that, but this man had no authority to 
bind the Ace Distributing Company or the credi- 
tors whom we represent. 

The Court: Well, he said he overheard a conver- 
sation between his father and a representative of 
the wimery. He is not repeating his own conversa- 
tion. There is evidence here that the father, Sam 
Polakof, was acting as manager, and his authority 
isn t in dispute. 

Mr. Hindin: I withdraw my objection. 

-Q. By Mr. Joseph Cogen: What was that con- 
versation, as nearly as you can relate it? 

A. Well, as nearly as I can relate, the Acampo 
Winery [195] asked the Ace Distributing Company 
to store this wine in their premises, so that they 
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could send down salesmen to start a sales cam- 
paign. In faet, the Acampo Winery paid the sales- 
men direct. The salesmen went out and made sales, 
they took orders on sales blanks—on order blanks 
that stated, ‘‘Acumpo Winery, Southern Calhifomiua 
Agent.”’ 

Mr. Hindin: We object to that on the ground that 
it is certainly incompetent, irrelevant and = imnina- 
terial, and is hearsay with reference to any matters 
here, and is not a proper conversation. It is gome 
into conclusions of this witness. 

‘The Court: Yes. He is not answering the ques- 
tion. 

Q. By Mr. Joseph Cogen: What was the con- 
versation ? 

The Witness: I am sorry. 

Myr. Hindin: In order that the record imeht be 
correct I move that last part be stricken. 

The Court: That portion of the answer may be 
stricken. 

The Witness: I am sorry. 

The Court: Just tell what the conversation was; 
not what you saw. 

A. The conversation was that this wie was to 
be stored in the Ace Distributing Company and that 
the Ace was never to be billed for it and never 
have to pay for it until some sort of settlement 
could be arranged to see how this wine was going, 
with the salesmen. If it went over they would pay 
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for it; if it didn’t, they wouldn’t. And this wine 
[196] didn’t go over. 

My. Hindin: I move that last part be stricken. 

The Court: Yes. 

The Witness: I don’t know how to— 

The Court: Anyhow, it was to be brought there 
and they would put on a sales campaign? 

A. Yes. 

The Court: That was the substance of the con- 
versation ? 

A. ‘That was the substance of the conversation. 

Q. By Mr. Joseph Cogen: Do you know the 
manner of payment of the Acampo Winery bills? 
Did they bill you directly or did they send trade 
acceptances ? 

The Court: I think that has been gone into. 

My, Victor Cogen: The only purpose of that is 
to show 

The Court: Here is the proposition: It is a bill, 
a statement that has been approved in the bank- 
ruptey proceedings and recognized as a claim. I 
am hot going to try that claim over again. 

Mr. Victor Cogen: I don’t mean it that way. 

The Court: You are just arguing about a lot of 
things that don’t mean a thing, in my judgment. 

Mr. Victor Cogen: Mav I make a statement? 

The Court: Yes. 

My. Victor Cogen: Every invoice had a trade ac- 


ceptance, as shown by the testimony, except those 
invoices relating to bottled goods, and we want to 
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show that that was handled [197] differently and 
that nothing was done until about a year later. 

The Court: This man doesn’t know about that. 
He wasn’t working there, except occasionally. 

Mr. Victor Cogen: All right, your Honor. 

The Court: The bookkeeper has that informa- 
tion. 

Mr. Victor Cogen: That is all. 


Cross Examination 

Q. By Mr. Hindin: When did you first receive 
this Lot 7 and 8 from your grandfather? 

A. I would have to refer to the date on the 
deed. 1 don't reeall the exact date. I know it was 
some years ago. 

Q. Was your grandfather named Rena Polakof? 

A. No; that was an aunt. That was my grand- 
father’s daughter. 

Q. And this property was in the name of Rena 
Polakof when you got it? 

A, ‘Dhat is neht. 

Q. In other words, vour grandfather had this 
daughter give it to you? 

A, Phat is exactly right. 

Q. Does this date refresh your recollection, July 
7, 1932, as the date you acquired that property? 

Mr. Victor Cogen: Is that the date on the deed 
from Rena Polakof to Mx. Polakof? [198] 

Mr. Hindin: Well, we will get into that. 

a. I don’t recall it. 
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Q. Pardon? A. I don’t recall it. 

Q. Did vou record the deed to that property, 
do you know? 

The Court: The record is the best evidence, coun- 
sel. 

. A. I have no knowledge going back that far. 

Q. By Mr. Hindin: Anyway, since the time that 
vou got the deed from Rena Polakof you were the 
owner of that property. Did anybody else deal with 
that property for you? A. Yes. 

Q. Who did? A. My father. 

Q. Your father dealt with these lots for you? 

A. Yes. 

@. And there were numerous transactions, were 
there not, with reference to this property before 
this Rivkin sale? A. Numerous transactions? 

Q. Yes. 

A. I believe there was one, a lease. 

Q. There was a trust deed, was there not, on this 
property then? ; 

A. Yes; I believe so. I had to put a trust deed 
to get a loan on it. 

Q. And that first trust deed was away back in 
1933, [199] was itenot? 

A. The first one? Yes; 1 believe so. 

Mar. Vietor Cogen: If your Honor please, I am 
going to object to this. It is wholly immaterial to 
this case. 

The Court: It seems to me the record is the best 
evidence. ‘l'o ask a man about a transaction when 
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there is better evidence available, I thik is unfair. 
Q. By Mx. Tindin: Do you remember what the 
amount of this previous trust deed on this lot 7 and 
8 was; the amount of it? 
Mr. Victor Cogen: If your Honor please, I make 
the objection that the record is the best evidence. 
The Court: Iam going to sustain the objection. 
Q. By Mr. Hindin: Do you recall, Mr. Polakof, 
having a transaction with a man by the name of 


R. R. Sweeney ? A. Yes, sir. 
Q. Do you recall that you were engaged in a 
lawsuit with Mr. Sweeney ? A. I do. 


Q. Do you recall that on February 13, 1935, My. 
Sweeney secured a Judgment against you? 

A. He didn’t secure judgment against me. He 
secured a Judgment against Cognac Winery. 

-_Q. Were you not named as an individual de- 
fendant in that case? 

A. I was; and then the Judge of the court 
ruled it out. [200] 

Q. What interest did you have in that Cognac 
Winery ? 

A. I owned 50 per cent of the stock. 

Q. Now, do you have any information or knowl- 
edge concerning an abstract of judgment that was 
filed, in which you were named as the judgment 
ereditor by Mr. Sweeney ? 

A. I don’t understand the terms. I don’t know. 

Q. In 1935? 
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A. The terms you are speaking of, I am not 
acquainted with them. 

Q. Do you know whether this judgment was 
ever satisfied on the 

Mr. Victor Cogen: Just a minute. Your Honor, I 
think if there is a judgment 

The Court: I think the judgment is the best evi- 
dence. 

Mr. Hindin: Very well. We will produce that 


judgment, then. 

The Court: All you are doing is proving that this 
man had a reason for not putting the property in 
his own name, That is all you are doing. 

Mr. Hindin: This is an equitable proceeding, 
your Honor. 

The Court: I know, but that is all mght. 

@. By Mr. Hindin: With reference to this 
Baldwin Park property, did you go back to school 
after it was purchased? 

A. JI spent some time in school after the pur- 
chase of it. [201] 

Q. Where did you go to school? 

A. I went to the Kirksville College of Oste- 
opathy and Surgery, Kirksville, Missouri. 

Q. During that time your father handled this 
property 4 

A. There wasn’t much to handle. He would look 
out for it for me, sure. 

@. When did vou return from school? 
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A. I returned several times from school. I was 
called back home. 

Q. When was the first time you were called back 
home? 

A. At the time of this first bankruptcy hearing. 

Q. Well, you were back home in January of 
1939, were you not? 
Yes. I was attending school here. 
You were attending school here? 
In Los Angeles. 
At that time? A. Yes, sir. 
Were vou in business at that time? 
TI was helping out at the Ace. 
You were helping at the Ace Distributing 
Company ? A. Right. 

Q. Who was working at the Ace then? 

A. Do vou want the individuals? 

Q. Yes. 

A. Marvin Polakof was the owner. My father 
worked [202] there. We had several employes. 

Q. Who were they? 

A. JI, and Mr. Kahn was there. 

Q. How long did you work there? 

A. It was alwavs off and on: never anything 
definite. 

Q. You lived at home, did you? A. I did. 

Q. Did vou ever diseuss with Marvin and with 
your father the affairs of this business ? 

A. ust the welfare of it. 

Q. Yes. Did vou have anv mformation of with- 
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drawals of money from that business from January, 
1939, to April, 1939? AST Nor 

Q. You didn’t know money was being with- 
drawn ? 

A. I don’t know of any specific money that was 
being withdrawn, no. 

Q. You don’t? Ao Nos 

Q. Did vou withdraw any money from that bus- 
iness ? 

A. From time to time they would make me little 
personal loans to help out, which I repaid. 

@. When did you repay it? 

A. The books will have to show that. I couldn’t 
give the dates. 

Q. As of April 24, 1939, did vou owe the business 
anv [203] money ? 

A. I might have owed them some money. I don’t 
know the exact amount. 

Mr. Joseph Cogen: Aren’t the books the best 
evidence, counsel ? 

Mr. Hindin: This is cross examination. 

Mr. Joseph Cogen: All right. 

Mr. Victor Cogen: If your Honor please, Mr. 
Polakof is suffering with a heart trouble. He just 
made a motion to his heart, and I am just wonder- 
ing if the court wants to excuse him for a few min- 
utes. Do you want to be excused ? 

The Witness: I have documentary evidence to 
that effect. 

Mr. Victor Cogen: No. That is all right. 
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The Court: We will take a five-minute recess 
at this time. 

(Recess. ) 

Q. By Mr. Hindin: Mr. Polakof, were you in 
Los Angeles between January 1, 1939, and April, 


1939 ? A. I don’t know. When; 1939? 
Q. Yes. 
A. Will you state the date once more, please? 
Q. From January Ist to the end of April. 
A. In 1939? 
Q. Yes. A. Yes; I was in Los Angeles. 
Q. During that time you were living at home? 
[204] 
A. Right. 
Q. Did you ever see a financial statement of the 
Ace Distributing Company at your home 
A.” No, sit 
Q. During that time? A. No. 


Q. Did you know the condition of the business 
at that time? 

A. As far as the books go, no. All I knew is that 
they were paying their bills and going mght along. 

Q. Did you discuss with vour father and Marvin 
the advisability of recording this Baldwin Park 
property deed at that particular time? 

A. No, sir. 

Q. At any time? A. Never. 

Q. Did vou ever write your father a letter re- 
specting this property ? A. Never. 

Q. You never did? A. ‘Never. 
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Q. In other words, your father, to your know- 
ledge, did not know that this deed to you was being 
recorded at that time? 

The one I sent to Marvin at Omaha? 

Yes. [205] 

Surely; I told my father what I was doing. 
You told him you were going to record it? 
That is right. 

Did you ever authorize your father to specify 
or iis: that he was the owner of this property? 

A. At no time, no. 


eo 


Q. Pardon? A. I never did. 
Q. You say you started the Ace Distributing 
Company; is that correct? A. Thatas 1igliz 


Q. And when did you start it? 

A. I can’t tell the date. I left the Monte Christo 
Vintage Company one month after that. That was 
in 1935 some time, I believe. 

Q. Some time in 19352 

A. Iwould have to refer to the records. 

Q. Pardon. 

A. I would have to refer to the license to give 
you the exact date. 

Q. How long did you own the Ace Distributing 
Company’s business ? 

A. Up until the time T gave it to Marvin. 

Q. When did vou give it to Marvin? 

A. On the date of the new application for 
license. 

Q. What date was that? [206] 
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A. J don’t recall. I would have to check with the 
license. 

Q. Approximately what year, as nearly as you 
can ascertain or remember ? 

A. I wouldn’t want to make a statement. Dates 
don’t agree with me and J—it 1s a matter of record. 
You have it on the leense, so I 


Q. Well, ean you fix the time by anything other 
than—— 

A. No—oh, ves, I ean fix that. At the time of 
transfer to Marvin I went to work for the Southern 
California Winery. 

Q. That was the time you gave Marvin your 


business ? AS Vhayis tight. 
Q. Did Marvin pay anything for that business? 
A. No, sit. 
Q. You just gave it to him? 
A. It was an out and out gift. 
Q. It was an out and out gift? 
A. Just to give him a start. 
Q. How much money did vou have invested in 


the business ? 

A. The fixtures and equipment, about $700 for 
equipment. The good will was worth something— 
the good will and customers I developed. 

Q. Did vou give him title to that business, or did 
vou just have an understanding ? 

A. No; it was handled by a counsellor. There 
was a [207] license. 
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_Q. Aside from this license procedure what did 
you do with reference to turning over the assets? 

A. I don’t know. 

Q. You didn’t do anything, did you? 

A. JI made it known to everyone that I was in 
the Southern California Winery. I established my- 
self there. They knew that, according to law, I 
couldn’t be there and have any interest in any dis- 
tributing company. They knew if they did business 
with Marvin they were doing it solely on their own, 
and not with me. 

Q. Was this before or after the Baldwin Park 
property was acquired ? 

A. Before I transferred—before the property 
went to Marvin? 

Q. Yes. When you gave this business to Marvin 
was that before or after you acquired the Baldwin 
Park property? 

A. Once again I would have to refer to the date. 

Q. Do you have any recollection of that ? 

* A. No, sir. It didn’t impress me as being im- 
portant. 

Q. You knew, then, that Marvin was in business 
for himself, didn’t you? 

A. Yes; I knew that. 

Q. And you knew that title to this Baldwin 
Park property was in his name, didn’t vou? 

A. Yes. It is a matter of record. Sure. [208] 

@. And notwithstanding that you knew he was 
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in business and that the property was in his name 
you did nothing about it 2 

A. I impressed upon him that he should never 
hold himself out that he was the owner of that 
property. And he never entered it on any financial 
statement, even when it was in his name. Everyone 
that knew me will say that it was my property. In 
fact, they didn’t know Marvin. 

Q. But why did you warn Marvin not to hold it 
out to his creditors? 

A. I didn’t want him to represent to the credi- 
tors that he had that property. 

Q. But you knew he had creditors in the bus- 
iness, didn’t you? 

A. But he wasn’t getting credit on that par- 
ticular piece of property. 

Q. Notwithstanding the fact that you knew all 
that, you continued to leave it in his name. Did you 
ever, up to April, 1939, ask Marvin how much he 
owed in his business ? ice Niot 

Q. You did know, did you not, that with Marvin 
having title to this property in his name, creditors 
or people doing business with him could suspect him 
of owning it, did vou not? 

Mr. Joseph Cogen: Just a minute [209] 

The Court: That is going a little bit too far, 
counsel. Objection sustained. 

QO) By Mr. Hindin: How old were you—well, 1 
will ask vou this: How old are vou now? 
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A. 31. You did not catch me like you did my 
brother. 

Q. Did you ever pay your father back that $300? 

The Court: That is immaterial, counsel. 

Mr. Hindin: That is all. 

Mr. Joseph Cogen: That is all. 

Mr. Victor Cogen: I wonder if Mr. Ivan Pola- 
kof can be excused from attendance here? We will 
have him either at the hotel or at my office in the 
event counsel wants him. 

The Court: All right. [210] 


MAURICE KAHN, 


recalled as a witness on behalf of defendants, testi- 
fied as follows: 


Direct Examination 

Q. By Mr. Joseph Cogen: Did you make a 
statement, from the records and books of the com- 
pany, as of August 30, 1957? 

A. Yes. I inspected the ledger and made up a 
trial balance. 

Q. What does it show the total amount of gross 
assets ? 

A. August 30, 1937, the records I found show— 
taking the inventory as of the first of the year— 
show the net worth of $2,424.06. 

Mr. Hindin: How much was that? 
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A. $2,424.06. 

Mr. Joseph Cogen: I don’t think he answered 
my question, but I will leave it stand. 

The Court: ‘That is what you are driving at, 
anyhow. 

Mr. Joseph Cogen: Yes. He has answered it, yes. 

Q. Did you also take a statement on September 
30, 1937 9 A. Yes. 

Q. What does the net worth show at that time? 

A. $2,583.56. 

Q. Did you ever have any conversations with— 

Mr. Victor Cogen: Do you mind if I handle the 
rest of the examination? [211] 

The Court: Go ahead. 

Q. By Mr. Victor Cogen: Do the books indicate 
that the property known as the Baldwin Park prop- 
erty was listed as an asset of the business ? 

A. It was never listed on the books. It was never 
earried on the books. 

Q. In other words, as far as the books of the 
Ace 

The Court: That has been asked and answered, 
counsel. 

Mr. Vietor Cogen: All right. 

Q. I am going to ask vou in reference to this 
matter of the Acampo Winery. Just to refresh vour 
recollection, all of the invoices of the Acampo 
Winery were paid by trade acceptances—— 

Ae Thats might. 

Q. except this one matter which | am going 
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into at this time. Was that the course of business 
for about four or five years before and after, from 
about 1935 to 1940? 

A. Well, I would have to refresh my memory 
from the records to a great extent, but as I re- 
member, at one time one of the representatives 
of the Acampo Winery came down and checked over 
the money—the balance due—and we found out that 
there were trade acceptances—that is, the Acampo 
Winery had trade acceptances for everything except 
the certain items in dispute, which consisted of 
bottled goods. | 

Q. In other words, everything was covered by 
trade [212] acceptances, in the ordinary course of 
business, except the bottled goods? 

A. That is right. 

Q. And this bottled goods was Acampo Winery’s, 
under their own label ? A. Yes. 

Q. Which they wanted to have a distributing 
office in Southern California ? 

Mr. Hindin: Just a second. If the court please, 
I am going to interpose an objection to this line of 
examination on the ground that it attempts to go 
behind a proven claim in the bankruptey court of 


Acampo Winery and is, therefore, incompetent and 
immaterial with reference to this action. 

Mr. Victor Cogen: We are not questioning the 
account, counsel. We are questioning that there was 
no debt at the time of the transfer of the property 
and no debt was in existence until the trade ac- 
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ceptance was given, because if at that time they 
were merely acting as agents for the Acampo 
Winery it shouldn't be on the books of the company, 
nor should it be considered a debt of the company. 

Mr. Hindin: That goes behind the bankruptey 
claim that has been proved. 

The Court: On the other hand, if one of the 
parties to this action is not a party to that bank- 
ruptey proceeding he is net bound by it. [213] 

Mr. Victor Cogen: That is right. 

Mr. Hindin: Pardon me? 

The Gourt: Isn‘t it true that Ivan was not a 
party to the bankruptey proceedings and is not 
bound by it? So vou have to prove your case. as 
far as he is concerned, and that is the reason you 
introduced the claim. 

Mr. Hindin: That is right. 

The Court: I think I will overrule the objection. 

Mr. Victor Cogen: Will the reporter repeat the 
question ? 

The Court: Let’s get down to business and find 
out what the transaction was on this bottled wine, 
instead of asking a lot of questions. 

Q. By Mr. Victor Cogen: All right. Mr. Kahn. 
let's make it short. Tell the court exactly what was 
dene in referenee to the bottled wine transaction, 
how it was handled through the salesmen of the 
Acampo Winery, and how it was handled as far as 
the Acampo Winery is coneerned, and when settle- 
ment was made. and what was finally done with 


258 Gustave L. Goldstein vs. 


(Testimony of Maurice Kahn.) 
reference to the payment of money and trade ae- 
ceptances. 

A. Well, I can start off the whole thing by say- 
ing it was just one of those things—in other words, 
a lot of bottled wine was shipped down by the 
Acampo Winery, and an invoice later came in from 
the Acampo Winery and I asked what was the 
reason for the invoice. And, as I understood it, 
under the State law no licensee is allowed to slnp 
wine [214] to another licensee on consignment basis; 
but the understanding was that it reallv was a con- 
signment basis. 

Q. From whom to whom? 

A. From Acampo Winery to the Ace Distribut- 
ing Company; but at the same time the Acampo 
Winery set up—was supposed to have set up a sales 
division here, and they paid two salesmen, Menilla 
and Russo, and I believe Mr. Lenci was supposed 
to be head of it, or something like that. I do know 
this: That at that time they were not paid by the 
Ace Distributing Company. If they were, the books 
will reflect it. In other words, I am not relying 
entirely on my memory. They went out and re- 
ceived orders; they passed on the credit—— 

Q. Who passed on the credit? 

A. These salesmen. They took the samples sup- 
posed to be charged to either them or Acampo 
Winery: and I believe at the time—I don't re- 
member—but I believe all the records were kept im 
an envelope, or something, so that when a settlement 
was made they would straighten it out. 
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Mr. Hindin: I am going to move, if the court 
please, to strike all of that portion of the witness’ 
answer which refers to what the Acampo Winery 
did, on the ground that there is no proper founda- 
tion laid that any representative or agent of the 
Acampo Winery is here, and this man is not quali- 
fied to lay a foundation as to the ageney of any 
agent or representative of the Acampo Winery. 

The Court: Well, he can testify as to what hap- 
pened [215] down there. 

@. By Mr. Victor Cogen: Were some of the 
bills marked ‘‘Acampo Winery’’? 

The Court: Did the Ace people sell that wine 
themselves? 

A. Bill it out themselves? 

The Court: Yes. 

A. Yes. 

The Court: Did the Acampo Winery people bill 
it out, too? 

A. Wo, sir. They didn't have any 

The Court: When these salesmen went out and 
sold this wine who would deliver it? 

A. Ace would deliver it. 

The Court: Who would collect for it? 

A. Sometimes the Ace would: sometimes the 


salesmen, 

The Court: Did the money come in to the Ace 
from whoever collected it ? 

A, Not all of it. There was a dispute on that, too. 

The Court: At the end of the time did they have 
a settlement ? 
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A. Yes. 

The Court: How long after the wine was re- 
ceived ? 

Q. By Mr. Victor Cogen: Was that some time 
in January ? 

The Court: Just a moment. Let the witness 
answer. 

A. I believe it was settled when trade accept- 
ances [216] were made for the bottled wine. 

The Court: How much was the original invoice? 

A. I would have to check the records. There 
were two or three invoices, and there was some wine 
came over from another place, in which no invoice 
was ever received by the Ace Distributing Company. 
In other words, if I remember, they sent out a 
statement as to what the bottled wine account was, 
and I could only trace two or three invoices against 
their bills; and they had about four invoices, and 
we later found out that some wine had come from 
a distributor to whom they had sent the wine, and 
then it had been sent to Ace Distributing Com- 
pany. And someone in Pasadena had received some 
bottled wine and they sent it over to the Ace Dis- 
tributing Company. And there were one or two in- 
volved transactions. Wine would come in without 
any invoice. In other words, it was supposed to be 
billed by the winery. 

The Court: As I understand, it was originally 
billed to them, but it was a secret understanding ? 
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A. here must have been something. 

The Court: You don’t know, do you? 

A. No. 

The Court: That is all, then. 

Mr. Victor Cogen: You see, your Honor, the 
man that handled that is the man that is now de- 
ceased, 

ie Court: That is one» of the wafortunate 
things: [217] when somebody dies they take some- 
thing with them. 

Mr. Victor Cogen: But T ean ask questions, vour 
Honor—— 

Mr. Hindin: Just one second. Before you ask the 
hext question I would lke to interpose an objee- 
tion and move to strike all the testimony of this 
witness concerning this deal with Acampo Winery, 
on the ground that it is circumstantial evidence. 

The Court: We haven’t a jury here. 

Mr. Hindin: We have a record, though. vour 
Honor. 

The Court: All right. [ am going to deny the 
motion for your record. 

Q. By Mr. Victor Cogen: Was this entire mat- 
ter settled up some time when a payment of 8600 
was made and trade acceptances for $811 issued for 
the first time in reference to these items, and the 
trade acceptances being due some time around May 
20, 19402 A. JT believe that was the transaction. 

Q. They have a trade aeceptanee set forth in 
their—— 
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The Court: Counsel, I have heard enough about 
this bottled wine. We have spent so much time on 
it already. 

The Witness: If the court please, there is only 
one thing I can say about it: That before this thing 
was settled I was present with Mr. Mondavy and, I 
believe, Mr. Polakof was there, and they had me 
go over the records, and whatever conversation took 
place—I mean we all chipped in our bits of infor- 
mation to settle the whole thing. [218] 

The Court: Well, you had a elu and you 
settled on a certain amount? 

A. That is nght. In other words, Mr. Mondavy, 
who was either vice-president or president of the 
winery, came down to straighten out the matter; 
and he admitted certain facts and certain things 
were allowed against the winery, and certain things 
against Acampo were disallowed. That is the way 
we settled it. We took no cognizance of the invoices 
we had in our possession, at all; just took the 
Acampo Winery figures. 

The Court: All right. 

Mr. Hindin: I have no further questions. 

Mr. Victor Cogen: That is all. Defendants rest. 


Mr. Hindin: No rebuttal. I would lke about 
20 to 30 minutes, if the court would grant me that. 
The Court: Yes. I would just as leave get it over 
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with ight now, then we won’t spoil the afternoon 
for anybody. 

Mr. Hindin: There is, under the law of the State 
of California, two pertinent code sections in the 
Civil Code of the State of California. The first one 
is 3439, which in 1939 was amended by substitution 
of the uniform fraudulent convevance act. But for 
purposes of this hearing I assume that the acts im 
question took place before the effective date of the 
amendment. So that the effective section, as of the 
dates in question, is the old 3439, and [219] the old 
section 3442 of the Civil Code. Section 3439 is very 
short, and with your Honor’s permission J would 
like to read it. 

“Every transfer of propertv or charge thereon 
made, every obligation incurred, and every judicial 
proceeding taken, with intent to delav or defraud 
any creditor or other person of his demands, is void 
against all creditors of the debtor, and their sueces- 
sors in interest, and against any person upon whom 
the estate of the debtor devolves in trust for the 
benefit of others than the debtor.”’ 

That is the first section. The second section which 
is involved in this action is 3442, which is equally 
very short and I would like to read it. 

“Tn all cases arising under section twelve hundred 
and twenty-seven, or under the provisions of this 
title, except as otherwise provided in section thirty- 
four hundred and forty, the question of fraudulent 
intent is one of fact and not law; nor can any trans- 
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fer or charge be adjudged fraudulent solely on the 
ground that it was not made for a valuable con- 
sideration; provided, however, that any transfer or 
incumbrance of property made or given voluntarily, 
or without a valuable consideration, by a party 
while insolvent or in contemplation of insolvency, 
shall be fraudulent, and void as to existing credi- 
tors.’’ 

Now, if the court please, there is a distinction be- 
tween those two sections. The first section provides 
for the [220] voiding of transfers made with intent 
to defraud or delay creditors. And the cases which 
U have cited, and which I will call to your Honor’s 
attention in construing that section, hold that the 
intent must be proven. The intent to defraud must 
be proven. How that is proven is from circumstan- 
tial evidence, as the cases hold. In this case if the 
transfer is fraudulent because of the intent to de- 
fraud, it is void as against creditors and the ques- 
tion of insolvency is immaterial. I have considerable 
authority on that point and I will submit it to your 
Honor. We find from the first seetion, which is that 
if there is a fraudulent intent, as shown by cireum- 
stantial evidence, the question of solveney is im- 
material and the transaction is void by reason of 
the intent. And the second section is what we might 
call a statutory fraudulent transfer, in that where 
a transfer is made by a debtor who is insolvent at 
the time, or is made in contemplation of insolvency 
and the transfer is without adequate consideration, 
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then it is fraudulent and void as to existing credi- 
tors without any other proof of the fraudulent 
intent. 

Now, there is still another doctrine in the law 
which, I take it, is important for the consideration 
of the court, and that is this: That where there is a 
showing that a transfer is made without adequate 
consideration, and a showing is made that there are 
unpaid existing creditors, by Just those two facts a 
prima facie case of fraud is made [221] out and 
the burden shifts to the defendant, to the transferee, 
to show solvency on the part of the grantor. There 
is a federal case, a Cirenit Court of Appeals case, 
so holding that doctrine. There are numerous Cali- 
fornia cases, which I will cite to the court. Now, 
we find that there are these two doctrines of fraud, 
if vou please, requiring different amounts of proof. 
Let us take the facts in this case, with reference to 
the first, and that is the question of actual 
fraudulent intent. In this ease the facts show, I 
believe-—— 

The Court: T have heard the facets and T am still 
looking for any evidence of intent to defraud. 1 
think I should tell vou in that regard, in fairness 
to vour argument, that the reason T am eallhineg 
upon vou is that T can’t see where the usual badges 
of fraud appear in this picture. 

Mr. Hindin: Very well. Mav I answer that. rour 
Honor? 

The Court: Yes. 
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Mr. Hindin: That will, then, eliminate the first 
type of fraud for the purposes of argument. The 
second type of fraud is statutory, and that holds, 
under Section 3442 of the Civil Code, that a transfer 
made by a person without adequate consideration, 
and in the face of insolvency and in the face of 
existing creditors, or made in contemplation of in- 
solvency, is fraudulent without the necessity of 
proving any further intent whatsoever. I have here 
some six or eight cases, some by the Cireuit Court 
of Appeals [222] of the Federal Circuit, others by 
the Supreme Court of the State of California, and 
other courts of last resort, holding that where a 
transfer is made in the face of existing creditors 
unpaid—just that much—fraud is presumed; the 
intent is presumed, and the burden of proving sol- 
vency and good faith is upon the defendant, the 
transferee, if you please, as well as the grantor. 

Tf that is the State law we have only to look, then, 
to see whether or not we have made out a ease of 
prima facie fraudulent intent; and that is a lack 
of consideration for the transfer in the face of exist- 
ing creditors. Now, I beheve there is no argument 
that there were existing creditors. That is a clear 
fact. The second point is, was it made while the 
defendant was insolvent or was it made in con- 
templation of insolvency. We find in the record 
this evidence: That the defendant, Marvin Polakof, 
ostensibly ran this business. We find that from the 
first of January of 1939 until the effective date of 
the transfer all the capital had been withdrawn 
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from the business, from a $2,000 net worth to ap- 
proximately no net worth—or, $37, I believe, taking 


the accountant’s figures 
additional claims. We find this situation: The net 


without recognizing these 


worth being withdrawn from the business, and at 
the same time this transfer being made without con- 
sideration. And then within six months after that 
we find that there was an insolveney to the extent 
of $2,000. [223] 

Now, under the cases which T will cite to your 
Honor, and which FT will sincerely ask vour Honor 
to read, that is fraud by reason of the operation 
of these code sections. And in the face of that the 
burden then shifts to show solveney on the de- 
fendant, which, I submit, has never been shown 
in this case. And under those circumstances, your 
Honor—I don’t want to keep vou over vour lunch 
hour. 

The Court: Don't worry about that. If vou have 
anything vou want to sav I will be glad to hear 
from you. 

Mr. Hindin: JT have prepared here. vour Honor, a 
very brief memorandum of the points and author- 
ities, which I will be glad to submit to your Honor 
for vour consideration. Tt will save my time and 
save the court’s time in analyzing each one of these 
eases. And I sincerely urge upon the court to read 
those eases, because thev clearly set out the right 
of the creditors, in this case the trustee in bank- 
tuptey, to rely on this prima facie showing. Once 
that prima facie showing is made the cases are 
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legion that it devolves upon the defendant under 
this eloud to show how it was, and that, in my 
opinion, was not proven. They did not carry that 
proof forward. I would ask leave of the court at this 
time to file this memorandum of points and author- 
ities. [224] 

The Court: I think there is plenty of Jaw on 
your side, but I think the facts are very weak. 
The faets preponderantly show that this property 
belonged to Ivan from the inception of the trans- 
action. There is no dispute about the fact that 
Ivan paid off this other co-owner, by a cashier’s 
check, I believe, of something over a thousand 
dollars. That is one of the strongest evidences of 
interest in property, to pay off the eneumbranee 
that, effects it. I further feel that there is no 
evidence here that these people did what is or- 
dinarily done when there is a piece of property m 
one’s name, that is, to hold it out to his creditors. 

Mr. Hindin: May I show your Honor where that, 
was actually done? There are two statements, vour 
Honor, which I don’t believe you had an oppor- 
tunity to inspect. They were rushed over quite 
rapidly. These two statements mention real estate, 
and there was no other real estate involved. 

The Court: I understand this was explained as 
real estate worth $15,000, and the enecumbranee 
$10,500. 

Mr. Hindin: It shows $20,500, which is approxi- 
mately what they valued the property. And the only 
thing they offered to prove what that meant was 
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that they had an option to purchase the property. 
An option, we know, is not, an interest in real 
estate. 

The Court: But, on the other hand, if they 
treated [225] as an obligation the lability under 
the option, then they would also, at the same time, 
have treated the property covered by it as an 
asset. 

Mr. Hindin: Well, actually, the option, I don’t 
believe, was ever exercised, your Honor. And be- 
fore exercising it they couldn’t asstune it as an ob- 
ligation. 

The Court: I think that the defendants’ explana- 
tion of that is satisfactory to the court, at least. 

The burden m the case of fraud is always on 
the plaintiff. This encumbrance took place in 1937. 
‘he evidence is that they were solvent at that 
time. The fact that they took the transfer im 1939 
is a question of whether they were solvent or in- 
solvent. The aecountant figured out they were sol- 
vent by about $37, but he stated that figure might 
vary as much as $500 one way or the other. It 
was an estimate. But the original transaction took 
place vears before, and the recording of it. There 
Was ho pressing of creditors at the time this deed 
was recorded, and the bankruptey did not take 
place until 18 months after. 

I feel that the court should not break in and 
take property away from a defendant and tum 
it over to a trustee unless the evidence is strong 
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and convincing. A judgment in this case in favor 
of the trustee would be to take property away 
from an individual. I think that the record of title 
in his name should not be overcome, except by 
very strong and convincing evidence. To hold other- 
wise [226] would be to do a grave injustice to the 
parties, and I don’t believe that, our courts should 
lend themselves to leaning backwards to enable 
trustees to take property which they claim in their 
enthusiasm. And if I were to hold in favor of 
the plaintiff m, this case I would do exactly that, 
because it hasn’t any of the badges of fraud. There 
is no evidence that any creditor has been misled 
in any way, shape of form by the fact that this 
title was in the name of Marvin. The fact is that 
the evidence has not diselosed that any of them 
knew of it. 

As far as Marvin Polakof is concerned, the court 
has not any particular sympathy for him. I think 
the testimony of a young able-bodied man, who 
comes into court and has to admit that he has 
not paid for the wedding ring that, he bought on 
a conditional sales contract, and a suit of clothes 
that he wore out, is not worth a great deal. And 
T have not given a great. deal of weight to his 
testimony for that reason. I think he ought to be 
ashamed of himself, and if he had any manhood he 
would at least pay for those personal obligations. 
‘Chey are moral obligations, as far as that is con- 
cerned. But at the same time, this court has to 
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find from the evidence. The law is clear, to my 
mind, but the evidenee in this ease is lacking. 

Judgment will go for the defendants. Defendants’ 
counsel are directed to prepare and subint the 
findings within ten days. [227] 

Mr. Victor Cogen: Will you waive findings? 

Mr tind: *No; 
have an order, your Honor, that this Judgment is 
without prejudice to the rights of the trustee to 
ask for letters of adimnistration to the estate of 
Sam Polakof ? 

The Court: This hasn’t anything to do with 
Sam Polakof. He is not a party to it. 

Mr. Ehrich: What Mr. Hindin meant, your 
Honor, is that it be without prejudice to any claims 
which we might subsequently prove that Sam Pola- 
kof might have im and to this property. 

The Court: IJ don’t know. I think that the ad- 
nmninistration of these estates is the responsibility of 
the referee, and the referee should not authorize a 
piecemeal suit. There should not be another suit 
brought now. If it was going to he brought it 
ought to have been brought agamst both parties 
originally. I think it is unduly delaying the ad- 
ministration of the bankruptey proceedings. If 
there is any such claim against Sam Polakof that 
is a matter for the referee to pass on. If he wants 
to authorize a suit, of course, that, is within his 
discretion; but if it came before this court for re- 
view I think T would find that he had abused his 


we want findings. May we 


272 Gustave L. Goldstein vs. 


discretion to permit, a piecemeal litigation. I don’t 
think it is fair. I think there should be an end 
to litigation; that it should not be carried on 
piecemeal. 

Mr. Ehrlich: Thank you, your Honor. 


[Endorsed]: Filed Feb. 27, 1942. [228] 
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VS. 
MARVIN POLAKOF, et al., 
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STATEMENT OF POINTS TO BE RELIED 
UPON ON APPEAL and DESIGNATION 
OF PARTS OF THE RECORD TO BE 
PRIN'TED. 


The Appellant mtends to rely upon the follow- 
ing points on this Appeal: 

1) ‘The trial court erroneously found and held 
that the defendant, Ivan Polakof, owned the prop- 
erty involved in this action from the inception, 
and that the defendant, Marvin Polakof, never had 
owned any interest in the said property, which 
finding is contrary to and not. supported by the 
evidence. 

2) The trial court erroneously found that the 
evidence did not show fraud in the transfer of the 
said property by the defendant, Marvin Polakof, 
to the defendant, Ivan Polakof. 

The Appellant hereby designates the following 
parts of the record to be printed: 
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Complaint 

Answer of Marvin Polakof 

Amended Answer of Ivan Polakof 

Stipulation for Amendment of Complaint dated 
October 2, 1941 

Findings of Fact, and Conclusions of Law 

Judgment 

Notice of Appeal 

Reporter’s Transeript of Testimony (beginning 
at page 2 and continuing until the end at 
page 228) 

All of the exhibits, with the exception of Plain- 
tiff’s exhibits 1, 2, and 6, and the four claims 
in bankruptey which were admitted by refer- 
ence, and defendant’s exhibit A, all of which 
are to be omitted from the printed record. 
Instead of these omitted exhibits, the printed 
record is to contain the following statement: 

‘*Plaintiff’s exhibit 1 is a Deed from R. E. 
Allen, as Trustee m Bankruptcy of Realty 
Mortgage Corporation to A. Fratkin and 
Marvin Polakof, dated October 30, 1935, 
covering the property involved in this action. 
The deed recites a consideration of $2,625.00 
and was recorded in the office of the Re- 
eorder of Los Angeles County on January 
4, 1936. 

Plaintiff’s exhibit 2 is a deed from A. 
Fratkin and Marvin Polakof, to Marvin Pola- 
kof, dated May 15, 1936, covering the same 
property. The deed recites a consideration 
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of $10.00, and was recorded on May 18, 1936. 
Defendant’s exhibit A is a Stock Certificate 
#42 for five shares of Connemara Mutual 
Water Co., issued to Ivan Polakof dated 
October 11, 1937”’. 
Dated at Los Angeles, California April 23, 1942. 
JEROME L. EHRLICH and 
MAURICE J. HINDIN, 
By MAX BERGMAN, 
Attorneys for Appellant. 


